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SPEAKER BIOGRAPHIES 

 

KEIKI-MICHAEL CABANOS, ESQ., is currently a partner, executive vice president, and 

general counsel at Westwood Capital, LLC, a New York City-based investment bank 

and fund sponsor, where he oversees the legal aspects of the firm, including investment 

transactions, private equity funds and firm operations. Prior to joining Westwood Capital 

in 2005, Mr. Cabanos served as the initial chief financial officer and general counsel for 

First Albany’s Technology Ventures, a private equity fund focused on IT and new 

energy technologies. Earlier in his career, Mr. Cabanos was a senior vice president of 

consulting for SEFCU and vice president of First Albany Corporation, a financial 

services and investment banking firm, where he formed and controlled the employee 

private equity funds. In addition to those duties, Mr. Cabanos was responsible for 

providing legal counsel in financial, securities, compliance, tax, trust and estate matters. 

He received a bachelor’s degree from Cornell University, an M.B.A. degree from the 

Rensselaer Polytechnic Institute’s Lally School of Management & Technology, and a 

Juris Doctorate degree, cum laude, from Albany Law School. He is admitted to practice 

law in New York and Connecticut and a member of the NYSBA (Business Law and 

Corporate Counsel Sections) and ABA. Mr. Cabanos is a member of several boards, 

including Equinox Inc., the Executive Committee of the Albany Law National Alumni 

Association, and the Board of Trustees of Albany Law School.   

 

MICHAEL G. GAYNOR, ESQ., is Deputy Chief Attorney for the New York State 

Supreme Court, Appellate Division, Third Judicial Department’s Committee on 

Professional Standards. Mr. Gaynor previously practiced law with the firm of Maynard, 

O'Connor, Smith & Catalinotto in Albany, where he focused on medical malpractice 

defense, municipal defense, and litigation. Mr. Gaynor was an Assistant District 

Attorney in the Albany County District Attorney's Office, working in various areas, 

including major offenses, drug and weapon prosecutions, and forfeitures. He has 

lectured on the Code of Professional Responsibility and the New York Code of 

Professional Conduct for the New York State Bar Association, county bar associations, 

and the Practicing Law Institute. Mr. Gaynor received a J.D. from the Thomas Cooley 

Law School in Lansing, MI, and a B.A. from LeMoyne College in Syracuse, NY. He is a 

Member of the New York State Association of Disciplinary Attorneys.  

 

 



Prof. Michael J. Hutter is a Professor of Law at Albany Law School, where he has been 

a member of the faculty since 1976.  He is also Special Counsel to the Albany law firm of 

Powers & Santola, LLP.  Professor Hutter is the current President of the Albany County 

Bar Association. Professor Hutter is an honors graduate of Brown University, receiving 

scholarships during his four years of matriculation, and Boston College Law School.  In 

law school he was the Editor-In-Chief of Boston College’s law review (Annual Survey), 

and was elected to the Order of the Coif.  After graduation, Professor Hutter served as 

law clerk to Judge Matthew J. Jasen, an Associate Judge of the New York Court of 

Appeals.  From 1979-1984, he was the Executive Director of the New York State Law 

Revision Commission. He also served as Chair, NYS Capital Defender Office from 2005-

2008. In 1999, Professor Hutter was selected as one of seven nominees to the Court of 

Appeals by the State Commission on Judicial Nomination.  He presently serves as a 

Commissioner on the New York State Law Revision Commission. Professor Hutter’s 

teaching areas include Evidence, New York Practice, Conflict of Laws, Trial Practice, and 

Unfair Competition.  He authors a bi-monthly “Evidence” column for the New York Law 

Journal wherein he comments on and discusses recently decided court decisions raising 

evidence issues. In his practice, Professor Hutter  specializes in appellate practice.  He 

has argued over 350 appeals in all of New York’s appellate courts, state and federal, and 

many of the cases in which he represented the prevailing party are landmark decisions. 
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ADVISING A STARTUP COMPANY: 
PRELIMINARY ISSUES AND FINANCING 

 
Keiki-Michael Cabanos 
Westwood Capital, LLC 

Advising the Startup Company 



Who is the Client? 

• Founder/Entrepreneur 

• To-Be-Formed Company 

• Investors 

• Conflicts (e.g., employment, investors, equity restrictions) 

Advising the Startup Company 



Understand the Business Idea and Model 

• Have an open discussion with the client regarding their business 
model and idea. 

• Do not break confidences of other client information. 
• Different business models (e.g., Sales, Service, Franchise, 

Subscription, Reseller, Brokerage, Advertising) have potential 
liabilities/considerations. 
– Hint: Map relationships 

•  What is the goal for every business? 
 
 
 

Advising the Startup Company 



New Company Checklist 

• Checklist for the entrepreneur. (See sample.) 

• Walk through any items with entrepreneur 

• Advise to have increasing or decreasing scalability of the 

business 

 

Advising the Startup Company 



What’s in a Name?  

• Jurisdiction Availability 

• Jurisdictional Restrictions 

• URLs 

• Branding 

Advising the Startup Company 



Former (or Current) Employment of Founder 

• Limit the risk of a claim by former employers that the 

founder misappropriated confidential or proprietary 

information from their previous employers. 

• Do not breach any employment related agreements with 

previous/current employers. 

Advising the Startup Company 



Choosing the Corporate Format 
• Sole Proprietorship 

• General Partnership 

• Limited Partnership 

• Limited Liability Partnership 

• Limited Liability Corporation 

• Business Trusts/Joint Stock 

• S Corporation 

• C Corporation 

 

Advising the Startup Company 



Choosing the Corporate Format (continued) 

• Non-Tax Considerations 

○ Does Business Model require particular form? (See, e.g. 
professional services, banking.) 

○ Liability 

○ Transferability 

○  Set-up and maintenance costs 

• Tax Considerations 

Advising the Startup Company 



Choosing the Corporate Format (continued) 

• Amendments to the operating agreement 

• Contingency planning 

• Valuation planning 

• Taxes (elections and meeting limitations) 

• Corporate Formalities 

 

 
Advising the Startup Company 



Financing the Startup Company  

• Preliminary structure and set-up may affect the ease of financing 

• Phases/Rounds of Financing: 

o Friends and Family 

o Seed / Angel 

o Series A (then Series B, Series C, …) 

o Working Capital 

o Mezzanine / Bridge 

o Exit 

Advising the Startup Company 



Financing the Startup Company  

• Consider use of convertible debt in early stage financing, 
prior to outside investors 

• Review Business Plan / Pitch Deck 
– Federal and State Security Law Disclaimers 

• Track recipients 
– Representations and Warranties Disclaimers 
– Confidentiality Provisions 

• Supplement with Separate Non-disclosure Agreement 
– Compare and update content to initial “New Company Checklist” 

 Advising the Startup Company 



Financing the Startup Company  

• The Securities Act of 1933 (Securities Act) 
– Any offer or sale of securities in the U.S. must be registered with the SEC under the 

Securities Act or be made in accordance with an available exemption from 
registration. 

– The Securities Act provides three statutory bases for exemption from registration: 
• Section 3 - securities-based exemption  

– Some “Exempt Securities” are arguably a better fit for Section 4 
• Section 4 - transaction-based exemption 
• Section 28 - SEC broad exemption rulemaking power 

– In addition to its exemption authority, the SEC has interpretive authority that 
enables it to create “safe harbors” 

• Jumpstart Our Business Startups Act (JOBS Act) 
• Blue Sky Laws 

 

 Advising the Startup Company 



Financing the Startup Company  

• Regulation A 
– Conditional small issues exemption (The “Mini-Registration”) 
– New Tiers (Title IV of JOBS Act) 

• Tier 1 - up to $20 million 
– SEC and State Review of Offering Statement on Form A-1 
– Exit Report (Form 1-z) but no ongoing reporting required 
– No SEC reporting of audited financials (but some states do) 

• Tier 2 – up to $50 million 
– SEC Review of Offering Statement on Form A-1 
– Audited Financial Statements; ongoing reporting 
– Non-accredited investors investment limits 

– Limitation on secondary sales (securityholders) 
• After 12 months, limit falls away for non-affiliates 

 

 Advising the Startup Company 



Financing the Startup Company  

• Regulation D 
– Limited offer and sale of securities (Rule 504, 505, and 506) 
– Rule 504 

• sales up to $1 million 
• Comply with specific Blue Sky laws 

– Rule 505 
• sales up to $5 million 
• Accredited investors and up to 35 sophisticated, non-accredited  
• Comply with specific Blue Sky laws 

 

 

 

Advising the Startup Company 



Financing the Startup Company  

• Regulation D (continued) 
– Rule 506 – no dollar limit, preempts Blue Sky Laws 

• 506(b) – “old” rule 
– No general solicitation 
– Up to 35 sophisticated, non-accredited  
– If there are non-accredited investors, they must be given SEC-compliant  (Rule 502) disclosure 

document 
• 506(c) – new rule under JOBS act 

– Can generally solicit and advertise offering 
– Unlimited number of accredited investors, but no non-accredited investors 
– Must use reasonable standards to ascertain each investor is accredited 
– Investors have to certify they are accredited 
– No specific information required and no audited financials required 
– Antifraud prohibitions still enforced. 

 
 

 

 
Advising the Startup Company 



Financing the Startup Company  

• Regulation CF (Crowdfunding) 
– Effective May 16, 2016 

• Transaction must be made through a broker or funding portal 
• Brokerages may apply to be a Funding Portal – FINRA Rules 

– $1 million limit under CF, but permissible to do concurrent offerings to accredited 
investors 

– Tombstone advertising 
– Unaccredited investors permitted, but with limitations similar to Tier 2 of Reg. A 
– Financial statements – Amount of raise determines audit requirement 
– Annual reporting (until certain criteria are met) 
– Electronic filings 

• XML fillable based forms - Form C 
 
 

 

 
Advising the Startup Company 



ADVISING A STARTUP COMPANY: 
PRELIMINARY ISSUES AND FINANCING 

 
Keiki-Michael Cabanos 
Westwood Capital, LLC 

Advising the Startup Company 
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New Company-Client Interview Guide 
 

1. Goals of Business and Client: 
  
  
  

 
 
2. Company name: 

Please provide three choices in order of preference: 
1.   
2.   
3.   

 
 
3. Name and address of registered agent for service of process:   

  
  
  

 
4. Name and address of Organizer/Incorporator:  

  
  
  

 
5. Operating Agreement / Shareholder Agreement Provisions to Consider: 

 
a. Business Purpose 

________________________________________________________________  
________________________________________________________________  
 

b. Number of Members________________________________________________  
 

c. Classes of Members_________________________________________________  
 

________________________________________________________________ 
 

d. Admission of Members 
_________________________________________________________________ 
 

e. Contribution by Members 
_________________________________________________________________ 
 

f. Voting Rights 
_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
 

g. Default of Members 
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_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
 

h. Management by Members 
_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
 

i. Management by Managers 
_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
 

j. Liability of Members 
_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
 

k. Assignment of Interests 
_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
 

l. Distribution of Profits  and Losses 
_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
 

m. Fiscal Year / Accounting Firm 
_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
 

n. Dissolution of company 
_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
_________________________________________________________________ 
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6. Initial Members / Shareholders:  Names and contact information. 

 
Name:   
Address:   
  
Business Phone Number:    Fax Number:   
E-mail Address:   

 
 
 

Name:   
Address:   
  
Business Phone Number:    Fax Number:   
E-mail Address:   

 
 

Name:   
Address:   
  
Business Phone Number:    Fax Number:   
E-mail Address:   

 
 

Name:   
Address:   
  
Business Phone Number:    Fax Number:   
E-mail Address:   

 
 
7. Officers to be appointed:  Names and contact information. 

 
President: 
Name:   
Address:   
  
Business Phone Number:    Fax Number:   
E-mail Address:   
 
 
Secretary: 
Name:   
Address:   
  
Business Phone Number:    Fax Number:   
E-mail Address:   
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Chief Financial Officer: 
Name:   
Address:   
  
Business Phone Number:    Fax Number:   
E-mail Address:   
 
 
Others (Chairman, CEO, Vice Presidents, Treasurer, Assistant Secretary): 
Indicate Title:   
Name:   
Address:   
  
Phone Number:    Fax Number:   
E-mail Address:   
 
 
Other________________________________________: 
Indicate Title:   
Name:   
Address:   
  
Phone Number:    Fax Number:   
E-mail Address:   
 

 
8. Principal Executive Office:  Address and phone number/fax number. 

 
Address:   
  
Phone Number:    Fax Number:   
Internet Address:   
E-mail Address:   
 
 

9. Company fiscal year or calendar year:  ____________________  
 

 
 
10. Number of units/shares to be authorized in Articles/Certificate: 

Class/Amount:   
Class/Amount:   
Class/Amount:   

 
 

11. Banking relationship: 
 
Name and Branch of Bank:   
Address:   
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Phone Number:    Fax Number:   
 
Type of accounts (checking, savings, safe deposit, payroll, loan, other):   
  
 
By officer title, who are the authorized signatories:   
  
 
 

12. Information regarding EIN: 
 
What is the principal activity of the business?  
  
 
Date when wages or annuities will first be paid:    
 
What is the highest number of employees expected in the following categories in the first 
year of the company’s operations? 
Agricultural __________ 

Household __________ 

Other __________ 

The social security number of any one officer of the Company who will be signing the 
Form SS-4:  ___________________________________________________________ 

 
13. Other matters to be discussed: 
 

a. Consider whether any intellectual property should be protected by patent, 
copyright, trademark, etc.:   
  

 
b. Does the Company plan on having any employees or offices located outside of 

New York or to transact any significant business in a State other than New York?   

  

c. Any information regarding consultants or employees?  

  

14. Notes / Other Issues:  

  

  

  

  



  

 
 

 

 

 

 

  

 

 
 
 

 

 

 
                

UNITED STATES
 
SECURITIES AND EXCHANGE COMMISSION
 

Washington, D.C. 20549
 

FORM 1-A
 
REGULATION A OFFERING STATEMENT
 

UNDER THE SECURITIES ACT OF 1933
 

OMB APPROVAL 
OMB Number:      3235-0286 
Expires:  June 30, 2018 
Estimated average burden 
hours per response . ......... 608.00 

GENERAL INSTRUCTIONS 

I. Eligibility Requirements for Use of Form 1-A. 

This Form is to be used for securities offerings made pursuant to Regulation A (17 CFR 230.251 et seq.). 
Careful attention should be directed to the terms, conditions and requirements of Regulation A, especially Rule 
251, because the exemption is not available to all issuers or for every type of securities transaction. Further, the 
aggregate offering price and aggregate sales of securities in any 12-month period is strictly limited to $20 mil-
lion for Tier 1 offerings and $50 million for Tier 2 offerings, including no more than $6 million offered by all 
selling securityholders that are affiliates of the issuer for Tier 1 offerings and $15 million by all selling securi-
tyholders that are affiliates of the issuer for Tier 2 offerings.  Please refer to Rule 251 of Regulation A for more 
details. 

II. Preparation, Submission and Filing of the Offering Statement. 

An offering statement must be prepared by all persons seeking exemption under the provisions of 
Regulation A.  Parts I, II and III must be addressed by all issuers. Part II, which relates to the content of the 
required offering circular, provides alternative formats, of which the issuer must choose one.  General informa-
tion regarding the preparation, format, content, and submission or filing of the offering statement is contained in 
Rule 252. Information regarding non-public submission of the offering statement is contained in Rule 252(d).  
Requirements relating to the offering circular are contained in Rules 253 and 254.  The offering statement must 
be submitted or filed with the Securities and Exchange Commission in electronic format by means of the Com-
mission’s Electronic Data Gathering, Analysis and Retrieval System (EDGAR) in accordance with the EDGAR 
rules set forth in Regulation S-T (17 CFR Part 232) for such submission or filing. 

III. Incorporation by Reference and Cross-Referencing. 

An issuer may incorporate by reference to other documents previously submitted or filed on EDGAR. 
Cross-referencing within the offering statement is also encouraged to avoid repetition of information. For exam-
ple, you may respond to an item of this Form by providing a cross-reference to the location of the information in 
the financial statements, instead of repeating such information. Incorporation by reference and cross-referencing 
are subject to the following additional conditions: 

(a) The use of incorporation by reference and cross-referencing in Part II of this Form is limited to the following 
items: 

(1) Items 2-14 of Part II if following the Offering Circular format; 

(2) Items 3-11 (other than Item 11(e)) of Form S-1 if following the Part I of Form S-1 format; or 

(3) Items 3-26, 28, and 30 of Form S-11 if following the Part I of Form S-11 format. 
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(b) Descriptions of where the information incorporated by reference or cross-referenced can be found must be 
specific and must clearly identify the relevant document and portion thereof where such information can be 
found. For exhibits incorporated by reference, this description must be noted in the exhibits index for each 
relevant exhibit. All descriptions of where information incorporated by reference can be found must be accom-
panied by a hyperlink to the incorporated document on EDGAR, which hyperlink need not remain active after 
the filing of the offering statement.  Inactive hyperlinks must be updated in any amendment to the offering state-
ment otherwise required. 

(c) Reference may not be made to any document if the portion of such document containing the pertinent 
information includes an incorporation by reference to another document. Incorporation by reference to docu-
ments not available on EDGAR is not permitted. Incorporating information into the financial statements from 
elsewhere is not permitted. Information shall not be incorporated by reference or cross-referenced in any case 
where such incorporation would render the statement or report incomplete, unclear, or confusing. 

(d) If any substantive modification has occurred in the text of any document incorporated by reference since 
such document was filed, the issuer must file with the reference a statement containing the text and date of such 
modification. 

IV. Supplemental Information. 

The information specified below must be furnished to the Commission as supplemental information, if 
applicable. Supplemental information shall not be required to be filed with or deemed part of the offering state-
ment, unless otherwise required. The information shall be returned to the issuer upon request made in writing at 
the time of submission, provided that the return of such information is consistent with the protection of inves-
tors and the provisions of the Freedom of Information Act [5 U.S.C. 552] and the information was not fi led in 
electronic format. 

(a) A statement as to whether or not the amount of compensation to be allowed or paid to the underwriter has 
been cleared with the Financial Industry Regulatory Authority (FINRA). 

(b) Any engineering, management, market, or similar report referenced in the offering circular or provided for 
external use by the issuer or by a principal underwriter in connection with the proposed offering.  There must 
also be furnished at the same time a statement as to the actual or proposed use and distribution of such report or 
memorandum. Such statement must identify each class of persons who have received or will receive the report 
or memorandum, and state the number of copies distributed to each such class along with a statement as to the 
actual or proposed use and distribution of such report or memorandum. 

(c) Such other information as requested by the staff in support of statements, representations and other asser-
tions contained in the offering statement or any correspondence to the staff. 

Correspondence appropriately responding to any staff comments made on the offering statement must 
also be furnished electronically.  When applicable, such correspondence must clearly indicate where changes 
responsive to the staff’s comments may be found in the offering statement.  

PART I—NOTIFICATION 

The following information must be provided in the XML-based portion of Form 1-A available through 
the EDGAR portal and must be completed or updated before uploading each offering statement or amendment 
thereto. The format of Part I shown below may differ from the electronic version available on EDGAR.  The 
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________________________________________________________________________________________ 

electronic version of Part I will allow issuers to attach Part II and Part III for filing by means of EDGAR. All 
items must be addressed, unless otherwise indicated. 

*  *  *  *  *  *

 No changes to the information required by Part I have occurred since the last filing of this offering 
statement. 

ITEM 1. Issuer Information 

Exact name of issuer as specified in the issuer’s charter: _____________________________________ 


Jurisdiction of incorporation/organization: ________________________________________________ 


Year of incorporation: ______________ 


CIK: _____________________ 


Primary Standard Industrial Classification Code: ___________________________ 


I.R.S. Employer Identification Number: __________________________________ 

Total number of full-time employees: ____________________________________ 

Total number of part-time employees: ____________________________________ 

Contact Information 

Address of Principal Executive Offi ces: _______________________________________________ 

Telephone: ( ) ________________ 


Provide the following information for the person the Securities and Exchange Commission’s staff should call in 

connection with any pre-qualification review of the offering statement: 


Name: ____________________________________________________ 


Address: __________________________________________________ 


Telephone: ( )____________________________ 


Provide up to two e-mail addresses to which the Securities and Exchange Commission’s staff may send any 
comment letters relating to the offering statement.  After qualification of the offering statement, such e-mail ad-
dresses are not required to remain active: _______________________________________________________ 
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   __________________________________ 

  __________________________________ 
 __________________________________ 

 __________________________________ 

 
   __________________________________ 

 

 __________________________________ 

   __________________________________ 
   __________________________________ 

 
   __________________________________ 

 __________________________________ 

 
   __________________________________ 

Financial Statements 

Industry Group (select one): Banking Insurance Other 

Use the financial statements for the most recent fiscal period contained in this offering statement to provide the 
following information about the issuer.  The following table does not include all of the line items from the finan-
cial statements. Long Term Debt would include notes payable, bonds, mortgages, and similar obligations.  To 
determine “Total Revenues” for all companies selecting “Other” for their industry group, refer to Article 5-03(b) 
(1) of Regulation S-X. For companies selecting “Insurance,” refer to Article 7-04 of Regulation S-X for calcu-
lation of “Total Revenues” and paragraphs 5 and 7(a) for “Costs and Expenses Applicable to Revenues”. 

[If “Other” is selected, display the following options in the Financial Statements table:] 

Balance Sheet Information 
Cash and Cash Equivalents: 

Investment Securities: 

Accounts and Notes Receivable: 

Property, Plant and Equipment (PP&E): 

Total Assets: 

Accounts Payable and Accrued Liabilities: 

Long Term Debt: 

Total Liabilities: 

Total Stockholders’ Equity: 

Total Liabilities and Equity: 


Income Statement Information 
Total Revenues: 

Costs and Expenses Applicable to Revenues: 

Depreciation and Amortization: 

Net Income: 

Earnings Per Share – Basic: 

Earnings Per Share – Diluted: 


__________________________________ 

__________________________________ 

__________________________________ 
__________________________________ 
__________________________________ 

__________________________________ 

__________________________________ 
__________________________________ 

[If “Banking” is selected, display the following options in the Financial Statements table:] 

Balance Sheet Information 
Cash and Cash Equivalents: 

Investment Securities: 

Loans: 

Property and Equipment: 

Total Assets: 

Accounts Payable and Accrued Liabilities: 

Deposits: 

Long Term Debt: 

Total Liabilities: 

Total Stockholders’ Equity: 

Total Liabilities and Equity: 


__________________________________ 
__________________________________ 
__________________________________ 
__________________________________ 

__________________________________ 
__________________________________ 
__________________________________ 
__________________________________ 
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Income Statement Information 
Total Interest Income: _______________________________ 
Total Interest Expense: _______________________________ 
Depreciation and Amortization: _______________________________ 
Net Income: _______________________________ 
Earnings Per Share – Basic: _______________________________ 
Earnings Per Share – Diluted: _______________________________ 

[If “Insurance” is selected, display the following options in the Financial Statements table:] 

Balance Sheet Information 
Cash and Cash Equivalents: _______________________________ 
Total Investments: _______________________________ 
Accounts and Notes Receivable: _______________________________ 
Property and Equipment: _______________________________ 
Total Assets: _______________________________ 
Accounts Payable and Accrued Liabilities: _______________________________ 
Policy Liabilities and Accruals: _______________________________ 
Long Term Debt: _______________________________ 
Total Liabilities: _______________________________ 
Total Stockholders’ Equity: _______________________________ 
Total Liabilities and Equity: _______________________________ 

Income Statement Information 
Total Revenues: _______________________________ 
Costs and Expenses Applicable to Revenues: _______________________________ 
Depreciation and Amortization: _______________________________ 
Net Income: _______________________________ 
Earnings Per Share – Basic: _______________________________ 
Earnings Per Share – Diluted: _______________________________ 

[End of section that varies based on the selection of Industry Group] 

Name of Auditor (if any): __________________________________________________________ 
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_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________  
   

_____________________________________________________________________________________ 

  

  
  

 

 

   
   

  

 

  

  
     

   
    
   

   
  

Outstanding Securities 

Name of Units CUSIP Name of Trading 
Class (if any) Outstanding (if any) Center or Quotation

           Medium (if any) 

Common Equity 

Preferred Equity 

Debt Securities 

ITEM 2. Issuer Eligibility 

Check this box to certify that all of the following statements are true for the issuer(s): 

• 	 Organized under the laws of the United States or Canada, or any State, Province, Territory or  
possession thereof, or the District of Columbia. 

• 	 Principal place of business is in the United States or Canada. 

• 	 Not subject to section 13 or 15(d) of the Securities Exchange Act of 1934. 

• 	 Not a development stage company that either (a) has no specific business plan or purpose, or (b) 
has indicated that its business plan is to merge with an unidentified company or companies. 

• 	 Not an investment company registered or required to be registered under the Investment Com-
  pany Act of 1940. 

• 	 Not issuing fractional undivided interests in oil or gas rights, or a similar interest in other mineral 
rights. 

• 	 Not issuing asset-backed securities as defined in Item 1101(c) of Regulation AB. 

• 	 Not, and has not been, subject to any order of the Commission entered pursuant to Section 12(j) 
            of the Exchange Act (15 U.S.C. 78l(j)) within five years before the filing of this offering  

statement.

 • 	Has filed with the Commission all the reports it was required to file, if any, pursuant to Rule 257  
during the two years immediately before the filing of the offering statement (or for such shorter  
period that the issuer was required to file such reports). 

ITEM 3. Application of Rule 262 

Check this box to certify that, as of the time of this filing, each person described in Rule 262 of Regula-
tion A is either not disqualified under that rule or is disqualified but has received a waiver of such disqualifica-
tion. 
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ment. 
Check this box if “bad actor” disclosure under Rule 262(d) is provided in Part II of the offering state-

ITEM 4. Summary Information Regarding the Offering and Other Current or Proposed Offerings 

Check the appropriate box to indicate whether you are conducting a Tier 1 or Tier 2 offering:

 Tier 1   Tier 2 

Check the appropriate box to indicate whether the annual financial statements have been audited:

 Unaudited Audited 

Types of Securities Offered in this Offering Statement (select all that apply):

 Equity (common or preferred stock) 
Debt
 Option, warrant or other right to acquire another security
 Security to be acquired upon exercise of option, warrant or other right to acquire security 
Tenant-in-common securities
 Other (describe) __________________________________________________ 

Does the issuer intend to offer the securities on a delayed or continuous basis pursuant to Rule 251(d)(3)? 
Yes  No 

Does the issuer intend this offering to last more than one year?
 Yes No 

Does the issuer intend to price this offering after qualification pursuant to Rule 253(b)? 
Yes  No 

Will the issuer be conducting a best efforts offering? 
Yes  No 

Has the issuer used solicitation of interest communications in connection with the proposed offering? 
Yes  No 

Does the proposed offering involve the resale of securities by affiliates of the issuer? 
Yes  No 

Number of securities offered: _______________________________________________ 

Number of securities of that class already outstanding: ___________________________ 

The information called for by this item below may be omitted if undetermined at the time of filing or submission, 
except that if a price range has been included in the offering statement, the midpoint of that range must be used 
to respond.  Please refer to Rule 251(a) for the defi nition of “aggregate offering price” or “aggregate sales” as 
used in this item. Please leave the fi eld blank if undetermined at this time and include a zero if a particular item 
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is not applicable to the offering. 

Price per security: $ ___________________________ 

The portion of the aggregate offering price attributable to securities being offered on behalf of the issuer:
 
$ __________________________ 


The portion of the aggregate offering price attributable to securities being offered on behalf of selling security-

holders: 

$ __________________________ 


The portion of aggregate offering attributable to all the securities of the issuer sold pursuant to a qualifi ed offer-
ing statement within the 12 months before the qualification of this offering statement: 

$ __________________________ 


The estimated portion of aggregate sales attributable to securities that may be sold pursuant to any other quali-
fied offering statement concurrently with securities being sold under this offering statement:
 
$ __________________________ 


Total: $ _______________________ (the sum of the aggregate offering price and aggregate sales in the four 

preceding paragraphs).
 

Anticipated fees in connection with this offering and names of service providers:


    Name of Service Provider Fees 
Underwriters: ____________________ $________________________ 
Sales Commissions: ____________________ $________________________ 
Finders’ Fees: ____________________ $________________________ 
Audit: ____________________ $________________________ 
Legal: ____________________ $________________________ 
Promoters: ____________________ $________________________ 
Blue Sky Compliance: ____________________ $________________________ 

CRD Number of any broker or dealer listed: _____________________________________ 
Estimated net proceeds to the issuer: $ __________________________________________ 

Clarification of responses (if necessary): ________________________________________ 

ITEM 5. Jurisdictions in Which Securities are to be Offered 

Using the list below, select the jurisdictions in which the issuer intends to offer the securities: 

[List will include all U.S. and Canadian jurisdictions, with an option to add and remove them indi-
vidually, add all and remove all.] 

Using the list below, select the jurisdictions in which the securities are to be offered by underwriters, dealers or 
sales persons or check the appropriate box:

 None 
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Same as the jurisdictions in which the issuer intends to offer the securities. 

[List will include all U.S. and Canadian jurisdictions, with an option to add and remove them individu-
ally, add all and remove all.] 

ITEM 6. Unregistered Securities Issued or Sold Within One Year

 None 

As to any unregistered securities issued by the issuer or any of its predecessors or affiliated issuers within one 
year before the filing of this Form 1-A, state: 

(a) Name of such issuer. 

(b) (1) Title of securities issued 

(2) Total amount of such securities issued 

(3) Amount of such securities sold by or for the account of any person who at the time was a di-
rector, officer, promoter or principal securityholder of the issuer of such securities, or was an underwriter of any 
securities of such issuer 

(c) (1) Aggregate consideration for which the securities were issued and basis for computing the amount 
thereof. ______________________________________________________________________________ 

(2) Aggregate consideration for which the securities listed in (b)(3) of this item (if any) were issued and 
the basis for computing the amount thereof (if different from the basis described in (c)(1)). 

(d) Indicate the section of the Securities Act or Commission rule or regulation relied upon for exemption 
from the registration requirements of such Act and state briefly the facts relied upon for such exemption: _____ 

PART II — INFORMATION REQUIRED IN OFFERING CIRCULAR 

(a) Financial statement requirements regardless of the applicable disclosure format are specified in Part F/S of 
this Form 1-A. The narrative disclosure contents of offering circulars are specified as follows: 

(1) The information required by: 

(i) the Offering Circular format described below; or 

(ii) The information required by Part I of Form S-1 (17 CFR 239.11) or Part I of Form S-11 (17 
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CFR 239.18), except for the financial statements, selected financial data, and supplementary fi nancial informa-
tion called for by those forms. An issuer choosing to follow the Form S-1 or Form S-11 format may follow 
the requirements for smaller reporting companies if it meets the definition of that term in Rule 405 (17 CFR 
230.405). An issuer may only use the Form S-11 format if the offering is eligible to be registered on that form; 

The cover page of the offering circular must identify which disclosure format is being followed. 

(2) The offering circular must describe any matters that would have triggered disqualification under Rule 
262(a)(3) or (a)(5) but for the provisions set forth in Rule 262(b)(1); 

(3) The legend required by Rule 253(f) of Regulation A must be included on the offering circular cover 
page (for issuers following the S-1 or S-11 disclosure models this legend must be included instead of the legend 
required by Item 501(b)(7) of Regulation S-K); 

(4) For preliminary offering circulars, the legend required by Rule 254(a) must be included on the offer-
ing circular cover page (for issuers following the S-1 or S-11 disclosure models, this legend must be included 
instead of the legend required by Item 501(b)(10) of Regulation S-K); and 

(5) For Tier 2 offerings where the securities will not be listed on a registered national securities ex-
change upon qualification, the offering circular cover page must include the following legend highlighted by 
prominent type or in another manner: 

Generally, no sale may be made to you in this offering if the aggregate purchase price you pay is  
more than 10% of the greater of your annual income or net worth. Different rules apply to 
accredited investors and non-natural persons. Before making any representation that your invest-
ment does not exceed applicable thresholds, we encourage you to review Rule 251(d)(2)(i)(C) of 
Regulation A.  For general information on investing, we encourage you to refer to

  www.investor.gov. 

(b) The Commission encourages the use of management’s projections of future economic performance that have 
a reasonable basis and are presented in an appropriate format. See Rule 175, 17 CFR 230.175. 

(c) Offering circulars need not follow the order of the items or the order of other requirements of the disclosure 
form except to the extent otherwise specifically provided. Such information may not, however, be set forth in 
such a fashion as to obscure any of the required information or any information necessary to keep the required 
information from being incomplete or misleading. Information requested to be presented in a specifi ed tabular 
format must be given in substantially the tabular format specified. For incorporation by reference, please refer 
to General Instruction III of this Form. 

OFFERING CIRCULAR 

Item 1. Cover Page of Offering Circular 

The cover page of the offering circular must be limited to one page and must include the information specified 
in this item. 

(a) Name of the issuer. 

Instruction to Item 1(a): 
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If your name is the same as, or confusingly similar to, that of a company that is well known, include information 
to eliminate any possible confusion with the other company.  If your name indicates a line of business in which 
you are not engaged or you are engaged only to a limited extent, include information to eliminate any mislead-
ing inference as to your business.  In some circumstances, disclosure may not be suffi cient and you may be re-
quired to change your name.  You will not be required to change your name if you are an established company, 
the character of your business has changed, and the investing public is generally aware of the change and the 
character of your current business. 

(b) Full mailing address of the issuer’s principal executive offices and the issuer’s telephone number (including 
the area code) and, if applicable, website address. 

(c) Date of the offering circular. 

(d) Title and amount of securities offered.  Separately state the amount of securities offered by selling security-
holders, if any.  Include a cross-reference to the section where the disclosure required by Item 14 of Part II of 
this Form 1-A has been provided; 

(e) The information called for by the applicable table below as to all the securities being offered, in substantially 
the tabular format indicated. If necessary, you may estimate any underwriting discounts and commissions and 
the proceeds to the issuer or other persons. 

Price to public 	 Underwriting Proceeds to Proceeds to
     discount and issuer   other persons

 commissions 
_______________________________________________________________________________________ 

Per _____________ _____________ _________ _________
 
share/unit:
 
Total: _____________ _____________ _________ _________
 

If the securities are to be offered on a best efforts basis, the cover page must set forth the termination date, if 

any, of the offering, any minimum required sale and any arrangements to place the funds received in an escrow, 

trust, or similar arrangement. The following table must be used instead of the preceding table.


  Price to public 	Underwriting  Proceeds to  Proceeds to 
     discount and issuer   other persons

 commissions
 ______________________________________________________________________________________ 

Per share/unit: _____________ _____________ _____________ _____________ 
Total _____________ _____________ _____________ _____________ 
Minimum: 
Total _____________ _____________ _____________ _____________ 
Maximum:

 ______________________________________________________________________________________ 

Instructions to Item 1(e): 

1. The term “commissions” includes all cash, securities, contracts, or anything else of value, paid, to be 
set aside, disposed of, or understandings with or for the benefit of any other persons in which any underwriter is
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interested, made in connection with the sale of such security. 

2. Only commissions paid by the issuer in cash are to be indicated in the table. Commissions paid by 
other persons or any form of non-cash compensation must be briefly identified in a footnote to the table with a 
cross-reference to a more complete description elsewhere in the offering circular. 

3. Before the commencement of sales pursuant to Regulation A, the issuer must inform the Commission 
whether or not the amount of compensation to be allowed or paid to the underwriters, as described in the offer-
ing statement, has been cleared with FINRA. 

4. If the securities are not to be offered for cash, state the basis upon which the offering is to be made.

 5. Any fi nder’s fees or similar payments must be disclosed on the cover page with a reference to a more 
complete discussion in the offering circular.  Such disclosure must identify the fi nder, the nature of the services 
rendered and the nature of any relationship between the fi nder and the issuer, its offi cers, directors, promoters, 
principal stockholders and underwriters (including any affiliates of such persons). 

6. The amount of the expenses of the offering borne by the issuer, including underwriting expenses to be 
borne by the issuer, must be disclosed in a footnote to the table. 

(f) The name of the underwriter or underwriters. 

(g) Any legend or information required by the law of any state in which the securities are to be offered. 

(h) A cross-reference to the risk factors section, including the page number where it appears in the offering cir-
cular.  Highlight this cross-reference by prominent type or in another manner. 

(i) Approximate date of commencement of proposed sale to the public. 

(j) If the issuer intends to rely on Rule 253(b) and a preliminary offering circular is circulated, provide (1) a 
bona fide estimate of the range of the maximum offering price and the maximum number of securities offered 
or (2) a bona fide estimate of the principal amount of the debt securities offered.  The range must not exceed $2 
for offerings where the upper end of the range is $10 or less and 20% if the upper end of the price range is over 
$10. 

Instruction to Item 1(j): 

The upper limit of the price range must be used in determining the aggregate offering price for purposes 
of Rule 251(a). 

Item 2. Table of Contents 

On the page immediately following the cover page of the offering circular, provide a reasonably detailed table 
of contents. It must show the page numbers of the various sections or subdivisions of the offering circular.  In-
clude a specific listing of the risk factors section required by Item 3 of Part II of this Form 1-A. 

Item 3. Summary and Risk Factors 

(a) An issuer may provide a summary of the information in the offering circular where the length or complexity 
of the offering circular makes a summary useful.  	The summary should be brief and must not contain all of the
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detailed information in the offering circular.  

(b) Immediately following the Table of Contents required by Item 2 or the Summary, there must be set forth 
under an appropriate caption, a carefully organized series of short, concise paragraphs, summarizing the most 
significant factors that make the offering speculative or substantially risky.  Issuers should avoid generalized 
statements and include only factors that are specific to the issuer. 

Item 4. Dilution 

Where there is a material disparity between the public offering price and the effective cash cost to offi cers, di-
rectors, promoters and affiliated persons for shares acquired by them in a transaction during the past year, or that 
they have a right to acquire, there must be included a comparison of the public contribution under the proposed 
public offering and the average effective cash contribution of such persons. 

Item 5. Plan of Distribution and Selling Securityholders 

(a) If the securities are to be offered through underwriters, give the names of the principal underwriters, and 
state the respective amounts underwritten. Identify each such underwriter having a material relationship to the 
issuer and state the nature of the relationship. State briefly the nature of the underwriters’ obligation to take the 
securities. 

Instructions to Item 5(a): 

1. All that is required as to the nature of the underwriters' obligation is whether the underwriters are or 
will be committed to take and to pay for all of the securities if any are taken, or whether it is merely an agency 
or the type of best efforts arrangement under which the underwriters are required to take and to pay for only 
such securities as they may sell to the public. Conditions precedent to the underwriters' taking the securities, 
including market outs, need not be described except in the case of an agency or best efforts arrangement. 

2. It is not necessary to disclose each member of a selling group.  Disclosure may be limited to those 
underwriters who are in privity of contract with the issuer with respect to the offering. 

(b) State briefly the discounts and commissions to be allowed or paid to dealers, including all cash, securities, 
contracts or other consideration to be received by any dealer in connection with the sale of the securities. 

(c) Outline briefly the plan of distribution of any securities being issued that are to be offered through the selling 
efforts of brokers or dealers or otherwise than through underwriters. 

(d) If any of the securities are to be offered for the account of securityholders, identify each selling securityhold-
er, state the amount owned by the securityholder prior to the offering, the amount offered for his or her account 
and the amount to be owned after the offering.  Provide such disclosure in a tabular format. At the bottom of 
the table, provide the total number of securities being offered for the account of all securityholders and describe 
what percent of the pre-offering outstanding securities of such class the offering represents. 

Instruction to Item 5(d): 

The term “securityholder” in this paragraph refers to beneficial holders, not nominee holders or other 
such holders of record.  If the selling securityholder is an entity, disclosure of the persons who have sole or 
shared voting or investment power must be included. 
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(e) Describe any arrangements for the return of funds to subscribers if all of the securities to be offered are not 
sold. If there are no such arrangements, so state. 

(f) If there will be a material delay in the payment of the proceeds of the offering by the underwriter to the is-
suer, the salient provisions in this regard and the effects on the issuer must be stated. 

(g) Describe any arrangement to (1) limit or restrict the sale of other securities of the same class as those to be 
offered for the period of distribution, (2) stabilize the market for any of the securities to be offered, or (3) with-
hold commissions, or otherwise to hold each underwriter or dealer responsible for the distribution of its partici-
pation. 

(h) Identify any underwriter that intends to confirm sales to any accounts over which it exercises discretionary 
authority and include an estimate of the amount of securities so intended to be confirmed. 

Instruction to Item 5: 

Attention is directed to the provisions of Rules 10b-9 [17 CFR 240.10b-9] and 15c2-4 [17 CFR 
240.15c2-4] under the Securities Exchange Act of 1934.  These rules outline, among other things, antifraud pro-
visions concerning the return of funds to subscribers and the transmission of proceeds of an offering to a seller. 

Item 6. Use of Proceeds to Issuer 

State the principal purposes for which the net proceeds to the issuer from the securities to be offered are in-
tended to be used and the approximate amount intended to be used for each such purpose. If the issuer will not 
receive any of proceeds from the offering, so state. 

Instructions to Item 6: 

1. If any substantial portion of the proceeds has not been allocated for particular purposes, a statement 
to that effect must be made together with a statement of the amount of proceeds not so allocated. 

2. State whether or not the proceeds will be used to compensate or otherwise make payments to officers 
or directors of the issuer or any of its subsidiaries. 

3. For best efforts offerings, describe any anticipated material changes in the use of proceeds if all of 
the securities being qualifi ed on the offering statement are not sold. 

4. If an issuer must provide the disclosure described in Item 9(c) the use of proceeds and plan of opera-
tions should be consistent. 

5. If any material amounts of other funds are to be used in conjunction with the proceeds, state the 
amounts and sources of such other funds and whether such funds are firm or contingent. 

6. If any material part of the proceeds is to be used to discharge indebtedness, describe the material 
terms of such indebtedness. If the indebtedness to be discharged was incurred within one year, describe the use 
of the proceeds arising from such indebtedness. 

7. If any material amount of the proceeds is to be used to acquire assets, otherwise than in the ordinary 
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course of business, briefly describe and state the cost of the assets. If the assets are to be acquired from affili-
ates of the issuer or their associates, give the names of the persons from whom they are to be acquired and set 
forth the basis used in determining the purchase price to the issuer. 

8. The issuer may reserve the right to change the use of proceeds, so long as the reservation is promi-
nently disclosed in the section where the use of proceeds is discussed.  It is not necessary to describe the pos-
sible alternative uses of proceeds unless the issuer believes that a change in circumstances leading to an alter-
native use of proceeds is likely to occur. 

Item 7. Description of Business 

(a) Narrative description of business. 

(1) Describe the business done and intended to be done by the issuer and its subsidiaries and the general 
development of the business during the past three years or such shorter period as the issuer may have been in 
business. Such description must include, but not be limited to, a discussion of the following factors if such fac-
tors are material to an understanding of the issuer’s business: 

(i) The principal products and services of the issuer and the principal market for and method of 
distribution of such products and services. 

(ii) The status of a product or service if the issuer has made public information about a new prod-
uct or service that would require the investment of a material amount of the assets of the issuer or is otherwise 
material. 

(iii) If material, the estimated amount spent during each of the last two fiscal years on company-
sponsored research and development activities determined in accordance with generally accepted accounting 
principles. In addition, state, if material, the estimated dollar amount spent during each of such years on mate-
rial customer-sponsored research activities relating to the development of new products, services or techniques 
or the improvement of existing products, services or techniques. 

(iv) The total number of persons employed by the issuer, indicating the number employed full 
time. 

(v) Any bankruptcy, receivership or similar proceeding. 

(vi) Any legal proceedings material to the business or financial condition of the issuer.

 (vii) Any material reclassification, merger, consolidation, or purchase or sale of a significant 
amount of assets not in the ordinary course of business. 

(2) The issuer must also describe those distinctive or special characteristics of the issuer’s operation 
or industry that are reasonably likely to have a material impact upon the issuer’s future financial performance. 
Examples of factors that might be discussed include dependence on one or a few major customers or suppli-
ers (including suppliers of raw materials or financing), effect of existing or probable governmental regulation 
(including environmental regulation), material terms of and/or expiration of material labor contracts or patents, 
trademarks, licenses, franchises, concessions or royalty agreements, unusual competitive conditions in the 
industry, cyclicality of the industry and anticipated raw material or energy shortages to the extent management 
may not be able to secure a continuing source of supply. 
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(b) Segment Data. If the issuer is required by generally accepted accounting principles to include segment 
information in its financial statements, an appropriate cross-reference must be included in the description of 
business. 

(c) Industry Guides. The disclosure guidelines in all Securities Act Industry Guides must be followed.  To the 
extent that the industry guides are codified into Regulation S-K, the Regulation S-K industry disclosure items 
must be followed. 

(d) For offerings of limited partnership or limited liability company interests, an issuer must comply with the 
Commission’s interpretive views on substantive disclosure requirements set forth in Securities Act Release No. 
6900 (June 17, 1991). 

Item 8. Description of Property 

State briefly the location and general character of any principal plants or other material physical properties of 
the issuer and its subsidiaries. If any such property is not held in fee or is held subject to any major encum-
brance, so state and briefly describe how held. Include information regarding the suitability, adequacy, produc-
tive capacity and extent of utilization of the properties and facilities used in the issuer’s business. 

Instruction to Item 8: 

Detailed descriptions of the physical characteristics of individual properties or legal descriptions by 
metes and bounds are not required and should not be given. 

Item 9. Management’s Discussion and Analysis of Financial Condition and Results of Operations 

Discuss the issuer’s financial condition, changes in financial condition and results of operations for each year 
and interim period for which financial statements are required, including the causes of material changes from 
year to year or period to period in financial statement line items, to the extent necessary for an understanding of 
the issuer’s business as a whole.  Information provided also must relate to the segment information of the issuer. 
Provide the information specified below as well as such other information that is necessary for an investor’s 
understanding of the issuer’s financial condition, changes in financial condition and results of operations. 

(a) Operating results. Provide information regarding significant factors, including unusual or infrequent events 
or transactions or new developments, materially affecting the issuer’s income from operations, and, in each 
case, indicating the extent to which income was so affected.  Describe any other significant component of rev-
enue or expenses necessary to understand the issuer’s results of operations.  To the extent that the fi nancial state-
ments disclose material changes in net sales or revenues, provide a narrative discussion of the extent to which 
such changes are attributable to changes in prices or to changes in the volume or amount of products or services 
being sold or to the introduction of new products or services. 

Instruction to Item 9(a): 

1. The discussion and analysis shall focus specifically on material events and uncertainties known to manage-
ment that would cause reported fi nancial information not to be necessarily indicative of future operating results 
or of future financial condition. This would include descriptions and amounts of (A) matters that would have an 
impact on future operations that have not had an impact in the past, and (B) matters that have had an impact on 
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reported operations that are not expected to have an impact upon future operations. 

2. Where the consolidated fi nancial statements reveal material changes from year to year in one or 
more line items, the causes for the changes shall be described to the extent necessary to an understanding of 
the issuer’s businesses as a whole.  If the causes for a change in one line item also relate to other line items, no 
repetition is required and a line-by-line analysis of the fi nancial statements as a whole is not required or gener-
ally appropriate. Issuers need not recite the amounts of changes from year to year which are readily computable 
from the fi nancial statements. The discussion must not merely repeat numerical data contained in the consoli-
dated financial statements. 

3. When interim period fi nancial statements are included, discuss any material changes in financial 
condition from the end of the preceding fi scal year to the date of the most recent interim balance sheet provided. 
Discuss any material changes in the issuer’s results of operations with respect to the most recent fi scal year-to-
date period for which an income statement is provided and the corresponding year-to-date period of the preced-
ing fi scal year. 

(b) Liquidity and capital resources. Provide information regarding the following: 

(1) the issuer’s liquidity (both short and long term), including a description and evaluation of the internal 
and external sources of liquidity and a brief discussion of any material unused sources of liquidity.  If a material 
deficiency in liquidity is identified, indicate the course of action that the issuer has taken or proposes to take to 
remedy the defi ciency. 

(2) the issuer’s material commitments for capital expenditures as of the end of the latest fiscal year and 
any subsequent interim period and an indication of the general purpose of such commitments and the anticipat-
ed sources of funds needed to fulfill such commitments. 

(c) Plan of Operations. Issuers (including predecessors) that have not received revenue from operations during 
each of the three fiscal years immediately before the filing of the offering statement (or since inception, which-
ever is shorter) must describe, if formulated, their plan of operation for the 12 months following the commence-
ment of the proposed offering.  If such information is not available, the reasons for its unavailability must be 
stated. Disclosure relating to any plan must include, among other things, a statement indicating whether, in the 
issuer’s opinion, the proceeds from the offering will satisfy its cash requirements or whether it anticipates it will 
be necessary to raise additional funds in the next six months to implement the plan of operations. 

(d) Trend information.  The issuer must identify the most significant recent trends in production, sales and 
inventory, the state of the order book and costs and selling prices since the latest financial year.  The issuer also 
must discuss, for at least the current financial year, any known trends, uncertainties, demands, commitments or 
events that are reasonably likely to have a material effect on the issuer’s net sales or revenues, income from con-
tinuing operations, profitability, liquidity or capital resources, or that would cause reported fi nancial information 
not necessarily to be indicative of future operating results or fi nancial condition. 

Item 10. Directors, Executive Officers and Signifi cant Employees 

(a) For each of the directors, persons nominated or chosen to become directors, executive officers, persons cho-
sen to become executive officers, and significant employees, provide the information specified below in sub-
stantially the following tabular format: 
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Name Position Age Term of Office(1) Approximate hours per 
          week for part-time 

employees(2) 
Executive Officers: 

Directors: 

Signifi cant Employees: 

(1) Provide the month and year of the start date and, if applicable, the end date. To the extent you are  
unable to provide specific dates, provide such other description in the table or in an appropriate 
footnote clarifying the term of office. If the person is a nominee or chosen 
to become a director or executive officer, it must be indicated in this column or by footnote.  

(2) For executive officers and significant employees that are working part-time, indicate approximately 
the average number of hours per week or month such person works or is anticipated to work. This 
column may be left blank for directors. The entire column may be omitted if all those listed in the table 
work full time for the issuer. 

In a footnote to the table, briefly describe any arrangement or understanding between the persons described 
above and any other persons (naming such persons) pursuant to which the person was or is to be selected to his 
or her office or position. 

Instructions to Item 10(a): 

1. No nominee or person chosen to become a director or person chosen to be an executive officer who 
has not consented to act as such may be named in response to this item. 

2. The term “executive offi cer” means the president, secretary, treasurer, any vice president in charge 
of a principal business function (such as sales, administration, or finance) and any other person who performs 
similar policy making functions for the issuer. 

3. The term “signifi cant employee” means persons such as production managers, sales managers, or 
research scientists, who are not executive offi cers, but who make or are expected to make significant contribu-
tions to the business of the issuer. 

(b) Family relationships. State the nature of any family relationship between any director, executive offi cer, 
person nominated or chosen by the issuer to become a director or executive officer or any signifi cant employee. 

Instruction to Item 10(b): 

The term “family relationship” means any relationship by blood, marriage, or adoption, not more re-
mote than first cousin. 

(c) Business experience. Give a brief account of the business experience during the past five years of each di-
rector, executive officer, person nominated or chosen to become a director or executive officer, and each signifi-
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cant employee, including his or her principal occupations and employment during that period and the name and 
principal business of any corporation or other organization in which such occupations and employment were 
carried on. When an executive officer or significant employee has been employed by the issuer for less than five 
years, a brief explanation must be included as to the nature of the responsibilities undertaken by the individual 
in prior positions to provide adequate disclosure of this prior business experience. What is required is informa-
tion relating to the level of the employee’s professional competence, which may include, depending upon the 
circumstances, such specific information as the size of the operation supervised. 

(d) Involvement in certain legal proceedings. Describe any of the following events which occurred during the 
past five years and which are material to an evaluation of the ability or integrity of any director, person nomi-
nated to become a director or executive officer of the issuer: 

(1) A petition under the federal bankruptcy laws or any state insolvency law was filed by or against, or 
a receiver, fiscal agent or similar officer was appointed by a court for the business or property of such person, 
or any partnership in which he was general partner at or within two years before the time of such filing, or any 
corporation or business association of which he was an executive officer at or within two years before the time 
of such fi ling; or 

(2) Such person was convicted in a criminal proceeding (excluding traffic violations and other minor of-
fenses). 

Item 11. Compensation of Directors and Executive Officers 

(a) Provide, in substantially the tabular format indicated, the annual compensation of each of the three highest 
paid persons who were executive officers or directors during the issuer’s last completed fi scal year. 

Name Capacities in which Cash Other Total 
compensation was received compensation compensation compensation 
(e.g., Chief Executive Officer,  ($) ($) ($)

  director, etc.) ($) 

(b) Provide the aggregate annual compensation of the issuer’s directors as a group for the issuer’s last complet-
ed fiscal year.  Specify the total number of directors in the group. 

(c) For Tier 1 offerings, the annual compensation of the three highest paid persons who were executive officers 
or directors and the aggregate annual compensation of the issuer’s directors may be provided as a group, rather 
than as specified in paragraphs (a) and (b) of this item. In such case, issuers must specify the total number of 
persons in the group. 

(d) Briefly describe all proposed compensation to be made in the future pursuant to any ongoing plan or ar-
rangement to the individuals specified in paragraphs (a) and (b) of this item. The description must include a 
summary of how each plan operates, any performance formula or measure in effect (or the criteria used to deter-
mine payment amounts), the time periods over which the measurements of benefits will be determined, payment 
schedules, and any recent material amendments to the plan. Information need not be included with respect to 
any group life, health, hospitalization, or medical reimbursement plans that do not discriminate in scope, terms 
or operation in favor of executive officers or directors of the issuer and that are available generally to all salaried 
employees. 
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Instructions to Item 11: 

1. In case of compensation paid or to be paid otherwise than in cash, if it is impracticable to determine 
the cash value thereof, state in a note to the table the nature and amount thereof. 

2. This item is to be answered on an accrual basis if practicable; if not so answered, state the basis 
used. 

Item 12. Security Ownership of Management and Certain Securityholders 

(a) Include the information specified in paragraph (b) of this item as of the most recent practicable date (stating 
the date used), in substantially the tabular format indicated, with respect to voting securities benefi cially owned 
by: 

(1) all executive officers and directors as a group, individually naming each director or executive offi cer who 
beneficially owns more than 10% of any class of the issuer’s voting securities; 

(2) any other securityholder who beneficially owns more than 10% of any class of the issuer’s voting securities 
as such beneficial ownership would be calculated if the issuer were subject to Rule 13d-3(d)(1) of the Securities 
Exchange Act of 1934. 

(b) Benefi cial Ownership Table: 

Title of  
class 

Name and address 
of beneficial 
owner(1) 

Amount and nature of 
beneficial ownership 

Amount and nature of 
beneficial ownership 
acquirable(2) 

Percent of 
class(3)

(1) The address given in this column may be a business, mailing, or residential address. The address 
may be included in an appropriate footnote to the table rather than in this column. 

(2) This column must include the amount of equity securities each beneficial owner has the right to 
acquire using the manner specified in Rule 13d-3(d)(1) of the Securities Exchange Act of 1934.  An appropriate 
footnote must be included if the column heading does not sufficiently describe the circumstances upon which 
such securities could be acquired. 

(3) This column must use the amounts contained in the two preceding columns to calculate the percent 
of class owned by such benefi cial owner. 

Item 13. Interest of Management and Others in Certain Transactions 

(a) Describe briefly any transactions or any currently proposed transactions during the issuer’s last two com-
pleted fiscal years and the current fiscal year, to which the issuer or any of its subsidiaries was or is to be a 
participant and the amount involved exceeds $50,000 for Tier 1 or the lesser of $120,000 and one percent of the 
average of the issuer’s total assets at year end for the last two completed fiscal years for Tier 2, and in which any 
of the following persons had or is to have a direct or indirect material interest, naming the person and stating his 
or her relationship to the issuer, the nature of the person’s interest in the transaction and, where practicable, the 
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amount of such interest: 

(1) Any director or executive officer of the issuer; 

(2) Any nominee for election as a director; 

(3) Any securityholder named in answer to Item 12(a)(2); 

(4) If the issuer was incorporated or organized within the past three years, any promoter of the issuer; or 

(5) Any immediate family member of the above persons. An “immediate family member” of a person 
means such person’s child, stepchild, parent, stepparent, spouse, sibling, mother-in-law, father-in-law,  
son-in-law, daughter-in-law, brother-in-law, sister-in-law, or any person (other than a tenant or  
employee) sharing such person’s household. 

Instructions to Item 13(a): 

1. For purposes of calculating the amount of the transaction described above, all periodic installments 
in the case of any lease or other agreement providing for periodic payments must be aggregated to the extent 
they occurred within the time period described in this item. 

2. No information need be given in answer to this item as to any transaction where: 

(a) The rates of charges involved in the transaction are determined by competitive bids, or the 
transaction involves the rendering of services as a common or contract carrier at rates or charges fixed in con-
formity with law or governmental authority; 

(b) The transaction involves services as a bank depositary of funds, transfer agent, registrar, 
trustee under a trust indenture, or similar services; 

(c) The interest of the specifi ed person arises solely from the ownership of securities of the issuer 
and the specifi ed person receives no extra or special benefi t not shared on a pro-rata basis by all of the holders 
of securities of the class. 

3. This item calls for disclosure of indirect as well as direct material interests in transactions.  A per-
son who has a position or relationship with a firm, corporation, or other entity which engages in a transaction 
with the issuer or its subsidiaries may have an indirect interest in such transaction by reason of the position or 
relationship.  However, a person is deemed not to have a material indirect interest in a transaction within the 
meaning of this item where: 

(a) the interest arises only (i) from the person’s position as a director of another corporation 
or organization (other than a partnership) that is a party to the transaction, or (ii) from the direct or indirect 
ownership by the person and all other persons specifi ed in paragraphs (1) through (5) of this item, in the aggre-
gate, of less than a 10 percent equity interest in another person (other than a partnership) that is a party to the 
transaction, or (iii) from both such position and ownership; 

(b) the interest arises only from the person’s position as a limited partner in a partnership in 
which the person and all other persons specifi ed in paragraphs (1) through (5) of this item had an interest of 
less than 10 percent; or 
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(c) the interest of the person arises solely from the holding of an equity interest (unless the equity 
interest confers management rights similar to a general partner interest) or a creditor interest in another person 
that is a party to the transaction with the issuer or any of its subsidiaries and the transaction is not material to 
the other person. 

4. Include the name of each person whose interest in any transaction is described and the nature of the 
relationships by reason of which such interest is required to be described.  The amount of the interest of any 
specifi ed person must be computed without regard to the amount of the profit or loss involved in the transaction. 
Where it is not practicable to state the approximate amount of the interest, the approximate amount involved in 
the transaction must be disclosed. 

5. Information must be included as to any material underwriting discounts and commissions upon the 
sale of securities by the issuer where any of the specified persons was or is to be a principal underwriter or is 
a controlling person, or member, of a fi rm which was or is to be a principal underwriter.  Information need not 
be given concerning ordinary management fees paid by underwriters to a managing underwriter pursuant to an 
agreement among underwriters, the parties to which do not include the issuer or its subsidiaries. 

6. As to any transaction involving the purchase or sale of assets by or to any issuer or any subsidiary, 
otherwise than in the ordinary course of business, state the cost of the assets to the purchaser and, if acquired 
by the seller within two years before the transaction, the cost to the seller. 

7. Information must be included in answer to this item with respect to transactions not excluded above 
which involve compensation from the issuer or its subsidiaries, directly or indirectly, to any of the specifi ed per-
sons for services in any capacity unless the interest of such persons arises solely from the ownership individu-
ally and in the aggregate of less than 10 percent of any class of equity securities of another corporation furnish-
ing the services to the issuer or its subsidiaries. 

(b) If any expert named in the offering statement as having prepared or certified any part of the offering state-
ment was employed for such purpose on a contingent basis or, at the time of such preparation or certifi cation or 
at any time thereafter, had a material interest in the issuer or any of its parents or subsidiaries or was connected 
with the issuer or any of its subsidiaries as a promoter, underwriter, voting trustee, director, officer or employee, 
describe the nature of such contingent basis, interest or connection. 

Item 14. Securities Being Offered 

(a) If capital stock is being offered, state the title of the class and furnish the following information regarding all 
classes of capital stock outstanding: 

(1) Outline briefly: (i) dividend rights; (ii) voting rights; (iii) liquidation rights; (iv) preemptive rights; 
(v) conversion rights; (vi) redemption provisions; (vii) sinking fund provisions; (viii) liability to further calls 
or to assessment by the issuer; (ix) any classification of the Board of Directors, and the impact of classification 
where cumulative voting is permitted or required; (x) restrictions on alienability of the securities being offered; 
(xi) any provision discriminating against any existing or prospective holder of such securities as a result of such 
securityholder owning a substantial amount of securities; and (xii) any rights of holders that may be modified 
otherwise than by a vote of a majority or more of the shares outstanding, voting as a class. 

(2) Briefly describe potential liabilities imposed on securityholders under state statutes or foreign law, 
for example, to employees of the issuer, unless such disclosure would be immaterial because the fi nancial re-
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sources of the issuer or other factors are such as to make it unlikely that the liability will ever be imposed. 

(3) If preferred stock is to be offered or is outstanding, describe briefly any restriction on the repurchase 
or redemption of shares by the issuer while there is any arrearage in the payment of dividends or sinking fund 
installments. If there is no such restriction, so state. 

(b) If debt securities are being offered, outline briefly the following: 

(1) Provisions with respect to interest, conversion, maturity, redemption, amortization, sinking fund or 
retirement. 

(2) Provisions with respect to the kind and priority of any lien securing the issue, together with a brief 
identification of the principal properties subject to such lien. 

(3) Material affirmative and negative covenants. 

Instruction to Item 14(b): 

In the case of secured debt there must be stated: (i) the approximate amount of unbonded property avail-
able for use against the issuance of bonds, as of the most recent practicable date, and (ii) whether the securities 
being issued are to be issued against such property, against the deposit of cash, or otherwise. 

(c) If securities described are to be offered pursuant to warrants, rights, or convertible securities, state briefly: 

(1) the amount of securities issuable upon the exercise or conversion of such warrants, convertible secu-
rities or rights; 

(2) the period during which and the price at which the warrants, convertible securities or rights are exer-
cisable; 

(3) the amounts of warrants, convertible securities or rights outstanding; and 

(4) any other material terms of such securities. 

(d) In the case of any other kind of securities, include a brief description with comparable information to that 
required in (a), (b) and (c) of Item 14. 

Part F/S 

(a) General Rules

 (1) The appropriate financial statements set forth below of the issuer, or the issuer and its predecessors or 
any businesses to which the issuer is a successor must be filed as part of the offering statement and included in 
the offering circular that is distributed to investors.  

(2) Unless the issuer is a Canadian company, financial statements must be prepared in accordance with 
generally accepted accounting principles in the United States (US GAAP). If the issuer is a Canadian com-
pany, such financial statements must be prepared in accordance with either US GAAP or International Financial 
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Reporting Standards (IFRS) as issued by the International Accounting Standards Board (IASB).  If the financial 
statements comply with IFRS, such compliance must be explicitly and unreservedly stated in the notes to the 
financial statements and if the financial statements are audited, the auditor’s report must include an opinion on 
whether the financial statements comply with IFRS as issued by the IASB. 

(3) The issuer may elect to delay complying with any new or revised financial accounting standard until 
the date that a company that is not an issuer (as defined under section 2(a) of the Sarbanes-Oxley Act of 2002 
(15 U.S.C. 7201(a)) is required to comply with such new or revised accounting standard, if such standard also 
applies to companies that are not issuers. Issuers electing such extension of time accommodation must disclose 
it at the time the issuer files its offering statement and apply the election to all standards.  Issuers electing not to 
use this accommodation must forgo this accommodation for all financial accounting standards and may not elect 
to rely on this accommodation in any future filings. 

(b) Financial Statements for Tier 1 Offerings

 (1) The financial statements prepared pursuant to this paragraph (b), including (b)(7), need not be pre-
pared in accordance with Regulation S-X. 

(2) The financial statements prepared pursuant to paragraph (b), including (b)(7), need not be audited. 
If the financial statements are not audited, they shall be labeled as “unaudited”. However, if an audit of these 
financial statements is obtained for other purposes and that audit was performed in accordance with either U.S. 
generally accepted auditing standards or the Standards of the Public Company Accounting Oversight Board by 
an auditor that is independent pursuant to either the independence standards of the American Institute of Certi-
fied Public Accountants (AICPA) or Rule 2 01 of Regulation S-X, those audited financial statements must be 
filed, and an audit opinion complying with Rule 2-02 of Regulation S-X must be filed along with such financial 
statements. The auditor may, but need not, be registered with the Public Company Accounting Oversight Board.

 (3) Consolidated Balance Sheets. Age of balance sheets at filing and at qualification:

 (A) If the filing is made, or the offering statement is qualified, more than three months but no 
more than nine months after the most recently completed fiscal year end, include a balance sheet as of the two 
most recently completed fiscal year ends.

 (B) If the filing is made, or the offering statement is qualified, more than nine months after the 
most recently completed fiscal year end, include a balance sheet as of the two most recently completed fiscal 
year ends and an interim balance sheet as of a date no earlier than six months after the most recently completed 
fiscal year end.

 (C) If the filing is made, or the offering statement is qualified, within three months after the most 
recently completed fiscal year end, include a balance sheet as of the two fiscal year ends preceding the most 
recently completed fiscal year end and an interim balance sheet as of a date no earlier than six months after the 
date of the most recent fiscal year end balance sheet that is required. 

(D) If the filing is made, or the offering statement is qualified, during the period from inception 
until three months after reaching the annual balance sheet date for the first time, include a balance sheet as of a 
date within nine months of filing or qualification.

 (4) Statements of comprehensive income, cash fl ows, and changes in stockholders’ equity. File consoli-
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dated statements of income, cash flows, and changes in stockholders’ equity for each of the two fi scal years 
preceding the date of the most recent balance sheet being filed or such shorter period as the issuer has been in 
existence. If a consolidated interim balance sheet is required by (b)(3) above, consolidated interim statements 
of income and cash flows shall be provided and must cover at least the first six months of the issuer’s fi scal year 
and the corresponding period of the preceding fiscal year.  

(5) Interim financial statements.  Interim financial statements may be condensed as described in Rule 
8-03(a) of Regulation S-X. The interim income statements must be accompanied by a statement that in the opin-
ion of management all adjustments necessary in order to make the interim financial statements not misleading 
have been included. 

(6) Oil and Gas Producing Activities.  Issuers engaged in oil and gas producing activities must follow 
the financial accounting and reporting standards specified in Rule 4-10 of Regulation S-X.

 (7) Financial Statements of Other Entities. The circumstances described below may require you to file 
financial statements of other entities in the offering statement.  The financial statements of other entities must be 
presented for the same periods as if the other entity was the issuer as described above in paragraphs (b)(3) and 
(b)(4) unless a shorter period is specified by the rules below. The financial statement of other entities shall fol-
low the same audit requirement as paragraph (b)(2) of this Part F/S. 

(i) Financial Statements of Guarantors and Issuers of Guaranteed Securities.  Financial state-
ments of a subsidiary that issues securities guaranteed by the parent or guarantees securities issued by the parent 
must be presented as required by Rule 3-10 of Regulation S-X.

 (ii) Financial Statements of Affiliates Whose Securities Collateralize an Issuance.  Financial 
statements for an i ssuer’s affiliates whose securities constitute a substantial portion of the collateral for any 
class of securities being offered must be presented as required by Rule 3-16 of Regulation S-X.

 (iii) Financial Statements of Businesses Acquired or to be Acquired.  File the fi nancial statements 
required by Rule 8-04 of Regulation S-X. 

(iv) Pro Forma Financial Information.  If financial statements are presented under paragraph (b)(7)(iii) 
above, file pro forma information showing the effects of the acquisition as described in Rule 8-05 of Regulation 
S-X.

 (v) Real Estate Operations Acquired or to be Acquired.  File the financial information required 
by Rule 8-06 of Regulation S-X. 

Instructions to paragraph (b) in Part F/S: 

1. Issuers should refer to Rule 257(b)(2) to determine whether a special fi nancial report will be required 
after qualification of the offering statement. 

2. If the last day that the financial statements included in the offering statement can be accepted, ac-
cording to the age requirements of this item falls on a Saturday, Sunday, or holiday, such offering statement may 
be filed on the first business day following the last day of the specified period. 

3. As an alternative, an issuer may—but need not—elect to comply with the provisions of paragraph (c). 
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(c) Financial Statement Requirements for Tier 2 Offerings 

(1) In addition to the general rules in paragraph (a), provide the financial statements required by para-
graph (b) of this Part F/S, except the following rules should be followed in the preparation of the fi nancial state-
ments: 

(i) The issuer and, when applicable, other entities for which financial statements are required, 
must comply with Article 8 of Regulation S-X, as if it was conducting a registered offering on Form S-1, except 
the age of interim financial statements may follow paragraphs (b)(3)-(4) of this Part F/S.

 (ii) Audited financial statements are required for Tier 2 offerings for the issuer and, when appli-
cable, for financial statements of other entities. However, interim financial statements may be unaudited. 

(iii) The audit must be conducted in accordance with either U.S. Generally Accepted Auditing 
Standards or the standards of the Public Company Accounting Oversight Board (United States) and the report 
and qualifications of the independent accountant shall comply with the requirements of Article 2 of Regulation 
S-X. Accounting firms conducting audits for the financial statements included in the offering circular may, but 
need not, be registered with the Public Company Accounting Oversight Board.  

PART III—EXHIBITS 

Item 16. Index to Exhibits 

(a) An exhibits index must be presented at the beginning of Part III. 

(b) Each exhibit must be listed in the exhibit index according to the number assigned to it under Item 17 
 below. 

(c) For incorporation by reference, please refer to General Instruction III of this Form. 

Item 17. Description of Exhibits 

As appropriate, the following documents must be filed as exhibits to the offering statement. 

1. Underwriting agreement—Each underwriting contract or agreement with a principal underwriter or letter 
pursuant to which the securities are to be distributed; where the terms have yet to be finalized, proposed formats 
may be provided. 

2. Charter and bylaws—The charter and bylaws of the issuer or instruments corresponding thereto as currently 
in effect and any amendments thereto. 

3. Instruments defining the rights of securityholders— 

(a) All instruments defining the rights of any holder of the issuer’s securities, including but not limited to  
(i) holders of equity or debt securities being issued; (ii) holders of long-term debt of the issuer, and of all 
subsidiaries for which consolidated or unconsolidated financial statements are required to be filed. 

(b) The following instruments need not be filed if the issuer agrees to file them with the Commission 
upon request: (i) instruments defining the rights of holders of long-term debt of the issuer and all of its subsid-
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iaries for which consolidated financial statements are required to be filed if such debt is not being issued pursu-
ant to this Regulation A offering and the total amount of such authorized issuance does not exceed 5% of the 
total assets of the issuer and its subsidiaries on a consolidated basis; (ii) any instrument with respect to a class 
of securities that is to be retired or redeemed before the issuance or upon delivery of the securities being issued 
pursuant to this Regulation A offering and appropriate steps have been taken to assure such retirement or re-
demption; and (iii) copies of instruments evidencing scrip certificates or fractions of shares. 

4. Subscription agreement—The form of any subscription agreement to be used in connection with the pur-
chase of securities in this offering. 

5. Voting trust agreement—Any voting trust agreements and amendments. 

6. Material contracts 

(a) Every contract not made in the ordinary course of business that is material to the issuer and is to be 
performed in whole or in part at or after the filing of the offering statement or was entered into not more than 
two years before such filing. Only contracts need be filed as to which the issuer or subsidiary of the issuer is 
a party or has succeeded to a party by assumption or assignment or in which the issuer or such subsidiary has 
a beneficial interest. Schedules (or similar attachments) to material contracts may be excluded if not material 
to an investment decision or if the material information contained in such schedules is otherwise disclosed in 
the agreement or the offering statement.  The material contract filed must contain a list briefly identifying the 
contents of all omitted schedules, together with an agreement to furnish supplementally a copy of any omitted 
schedule to the Commission upon request. 

(b) If the contract is such as ordinarily accompanies the kind of business conducted by the issuer and its 
subsidiaries, it is made in the ordinary course of business and need not be filed unless it falls within one or more 
of the following categories, in which case it must be filed except where immaterial in amount or significance: 
(i) any contract to which directors, officers, promoters, voting trustees, securityholders named in the offering 
statement, or underwriters are parties, except where the contract merely involves the purchase or sale of current 
assets having a determinable market price, at such market price; (ii) any contract upon which the issuer’s busi-
ness is substantially dependent, as in the case of continuing contracts to sell the major part of the issuer’s prod-
ucts or services or to purchase the major part of the issuer’s requirements of goods, services or raw materials or 
any franchise or license or other agreement to use a patent, formula, trade secret, process or trade name upon 
which the issuer’s business depends to a material extent; (iii) any contract calling for the acquisition or sale of 
any property, plant or equipment for a consideration exceeding 15% of such fixed assets of the issuer on a con-
solidated basis; or (iv) any material lease under which a part of the property described in the offering statement 
is held by the issuer. 

(c) Any management contract or any compensatory plan, contract or arrangement including, but not 
limited to, plans relating to options, warrants or rights, pension, retirement or deferred compensation or bonus, 
incentive or profit sharing (or if not set forth in any formal document, a written description) is deemed material 
and must be filed except for the following: (i) ordinary purchase and sales agency agreements; (ii) agreements 
with managers of stores in a chain organization or similar organization; (iii) contracts providing for labor or 
salesperson’s bonuses or payments to a class of securityholders, as such; (iv) any compensatory plan, contract or 
arrangement that pursuant to its terms is available to employees generally and that in operation provides for the 
same method of allocation of benefits between management and non-management participants. 

7. Plan of acquisition, reorganization, arrangement, liquidation, or succession—Any material plan of acqui-
sition, disposition, reorganization, readjustment, succession, liquidation or arrangement and any amendments 
thereto described in the offering statement.  Schedules (or similar attachments) to these exhibits must not be 
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filed unless such schedules contain information that is material to an investment decision and that is not other-
wise disclosed in the agreement or the offering statement.  The plan filed must contain a list briefl y identifying 
the contents of all omitted schedules, together with an agreement to furnish supplementally a copy of any omit-
ted schedule to the Commission upon request. 

8. Escrow agreements—Any escrow agreement or similar arrangement which has been executed in connection 
with the Regulation A offering. 

9. Letter re change in certifying accountant—A letter from the issuer’s former independent accountant regard-
ing its concurrence or disagreement with the statements made by the issuer in the current report concerning the 
resignation or dismissal as the issuer’s principal accountant. 

10. Power of attorney—If any name is signed to the offering statement pursuant to a power of attorney, signed 
copies of the power of attorney must be filed. Where the power of attorney is contained elsewhere in the of-
fering statement or documents filed therewith, a reference must be made in the index to the part of the offering 
statement or document containing such power of attorney.  In addition, if the name of any officer signing on be-
half of the issuer is signed pursuant to a power of attorney, certified copies of a resolution of the issuer’s board 
of directors authorizing such signature must also be filed. A power of attorney that is filed with the Commission 
must relate to a specific filing or an amendment thereto. A power of attorney that confers general authority may 
not be filed with the Commission. 

11.  Consents— 

(a) Experts: The written consent of 
(i) any accountant, counsel, engineer, geologist, appraiser or any persons whose profession gives 

authority to a statement made by them and who is named in the offering statement as having prepared or certi-
fied any part of the document or is named as having prepared or certified a report or evaluation whether or not 
for use in connection with the offering statement; 

(ii) the expert that authored any portion of a report quoted or summarized as such in the offering 
statement, expressly stating their consent to the use of such quotation or summary; 

(iii) any persons who are referenced as having reviewed or passed upon any information in the 
offering statement, and that such information is being included on the basis of their authority or in reliance upon 
their status as experts. 

(b) All written consents must be dated and signed. 

12. Opinion re legality—An opinion of counsel as to the legality of the securities covered by the Offering 
Statement, indicating whether they will when sold, be legally issued, fully paid and non-assessable, and if debt 
securities, whether they will be binding obligations of the issuer. 

13. “Testing the waters” materials—Any written communication or broadcast script used under the authoriza-
tion of Rule 255. Such materials need not be filed if they are substantively the same as materials previously 
filed with the offering statement. 

14. Appointment of agent for service of process—A Canadian issuer must file Form F-X. 

15. Additional exhibits— 

(a) Any non-public, draft offering statement previously submitted pursuant to Rule 252(d) and any re-
lated, non-public correspondence submitted by or on behalf of the issuer. 
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(b) Any additional exhibits which the issuer may wish to file, which must be so marked as to indicate 
clearly the subject matters to which they refer. 

SIGNATURES 

Pursuant to the requirements of Regulation A, the issuer certifies that it has reasonable grounds to believe that it 
meets all of the requirements for filing on Form 1-A and has duly caused this offering statement to be signed on 
its behalf by the undersigned, thereunto duly authorized, in the City of _____, State of ____ , on ______ (date). 

(Exact name of issuer as specified in its charter) _________________________________________________ 


By (Signature and Title) ____________________________________________________________________ 


This offering statement has been signed by the following persons in the capacities and on the dates indicated.
 

(Signature) ___________________________________________________________ 


(Title) ___________________________________________________ 


(Date) ____________________ 


Instructions to Signatures: 

1. The offering statement must be signed by the issuer, its principal executive offi cer, principal financial 
offi cer, principal accounting offi cer, and a majority of the members of its board of directors or other governing 
body.  If a signature is by a person on behalf of any other person, evidence of authority to sign must be filed 
with the offering statement, except where an executive offi cer signs on behalf of the issuer. 

2. The offering statement must be signed using a typed signature.  Each signatory to the filing must also 
manually sign a signature page or other document authenticating, acknowledging or otherwise adopting his or 
her signature that appears in the filing. Such document must be executed before or at the time the filing is made 
and must be retained by the issuer for a period of five years. Upon request, the issuer must furnish to the Com-
mission or its staff a copy of any or all documents retained pursuant to this section. 

3. The name and title of each person signing the offering statement must be typed or printed beneath the 
signature. 
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OMB APPROVAL 
OMB Number:        3235-0722 
Expires:    June 30, 2018 
Estimated average burden 
hours per response . . . . . . . 5.0 

UNITED STATES
 
SECURITIES AND EXCHANGE COMMISSION
 

Washington, D.C. 20549
 

FORM 1-U
 

CURRENT REPORT PURSUANT TO REGULATION A
 

Date of Report (Date of earliest event reported) __________________________________ 

________________________________________________________________ 
(Exact name of issuer as specified in its charter)

 ______________________________________________ ____________________ 
State or other jurisdiction of incorporation or organization (I.R.S. Employer 

Identifi cation No.)

 _______________________________________________________________________ 

(Full mailing address of principal executive offices)


 _______________________________________________________________________ 

(Issuer’s telephone number, including area code)
 

Title of each class of securities issued pursuant to Regulation A: __________________________ 

GENERAL INSTRUCTIONS 

A. Rules as to Use of Form 1-U. 

(1) This Form shall be used for current reports pursuant to Rule 257(b)(4) of Regulation A (§§ 230.251-
230.263). 

(2) A report on this Form is required to be filed, as applicable, upon the occurrence of any one or more of the 
events specified in Items 1 – 9 of this Form. Unless otherwise specified, a report is to be filed within four busi-
ness days after occurrence of the event. If the event occurs on a Saturday, Sunday, or holiday on which the 
Commission is not open for business, then the four business day period shall begin to run on, and include, the 
first business day thereafter. 

(3) If the issuer previously has provided substantially the same information as required by this Form in a report 
required by Rule 257(b) of Regulation A, the issuer need not make an additional report of the information on 
this Form. To the extent that an item calls for disclosure of developments concerning a previously reported 
event or transaction, any information required in the new report or amendment about the previously reported 
event or transaction may be provided by incorporation by reference to the previously filed report, if a hyperlink 
to such report as filed with the Commission is included. 

(4) Copies of agreements, amendments or other documents or instruments are not required to be filed as exhibits 
to the Form 1-U unless specifically required by the applicable item. This instruction does not affect the require-
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ment to otherwise file such agreements, amendments or other documents or instruments, including as exhibits to 
offering statements and periodic reports pursuant to the requirements of Regulation A. 

B. Preparation of Report. 

(1) Regulation A contains certain general requirements which are applicable to reports on any form, including 
amendments to reports. These general requirements should be carefully read and observed in the preparation 
and filing of reports on this Form. 

(2) This Form is not to be used as a blank form to be filled in, but only as a guide in the preparation of the re-
port. Nevertheless, the report shall contain the number and caption of each applicable item, but the text of such 
item may be omitted. All items that are not required to be answered in a particular report may be omitted and 
no reference thereto need be made in the report. All instructions should also be omitted. 

(3) In addition to the information expressly required to be included in this Form, there shall be added such 
further material information, if any, as may be necessary to make the required statements, in light of the circum-
stances under which they are made, not misleading. 

C. Signature and Filing of Report. 

(1) The report must be filed with the Commission in electronic format by means of the Commission’s Electronic 
Data Gathering, Analysis and Retrieval System (“EDGAR”) in accordance with the EDGAR rules set forth in 
Regulation S-T (17 CFR Part 232). 

(2) The report must be signed by an officer duly authorized to sign on behalf of the issuer.  The report must be 
signed using a typed signature. The signatory to the filing must also manually sign a signature page or other 
document authenticating, acknowledging or otherwise adopting his or her signature that appears in the filing. 
Such document must be executed before or at the time the filing is made and must be retained by the issuer for 
a period of five years. Upon request, the issuer must furnish to the Commission or its staff a copy of any or all 
documents retained pursuant to this paragraph. 

D. Incorporation by Reference and Cross-Referencing. 

(1) An issuer may incorporate by reference to other documents previously submitted or filed on EDGAR. 
Cross-referencing within the report is also encouraged to avoid repetition of information. For example, you 
may respond to an item of this Form by providing a cross-reference to the location of the information in another 
item, instead of repeating such information. Descriptions of where the information incorporated by reference 
or cross-referenced can be found must be specific and must clearly identify the relevant document and portion 
thereof where such information can be found. For exhibits incorporated by reference, this description must 
be noted in the exhibits index for each relevant exhibit. All such descriptions of where information incorpo-
rated by reference can be found must be accompanied by a separate hyperlink to the incorporated document on 
EDGAR. A hyperlink need not remain active after the filing of the report, except that amendments to the report 
must update any hyperlinks referred to in the amendment that are inactive. 

(2) Reference may not be made to any document if the portion of such document containing the pertinent infor-
mation includes an incorporation by reference to another document. Incorporation by reference to documents 
not available on EDGAR is not permitted. Information shall not be incorporated by reference or cross-refer-
enced in any case where such incorporation would render the statement or report incomplete, unclear, or confus-
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ing. Incorporating information into any financial statements from elsewhere is not permitted. 

(3) If any substantive modification has occurred in the text of any document incorporated by reference since 
such document was filed, the issuer must file with the reference a statement containing the text and date of such 
modification. 

INFORMATION TO BE INCLUDED IN THE REPORT 

Item 1. Fundamental Changes 

(a) If the issuer has entered into or terminated a material definitive agreement that has resulted in or would 
reasonably be expected to result in a fundamental change to the nature of its business or plan of operations, dis-
close the following information to the extent applicable: 

(1) the date on which the agreement was entered into, amended, or terminated, the identity of the parties 
to the agreement or amendment, and a brief description of any material relationship between the issuer or its af-
filiates and any of the parties (other than the relationship created by the material definitive agreement or amend-
ment); 

(2) a brief description of the material terms and conditions of the agreement; 

(3) a brief description of the material circumstances surrounding the termination; and 

(4) any material early termination penalties incurred by the issuer due to a termination. 

(b) For purposes of this item, a material definitive agreement means an agreement that provides for obligations 
that are material to and enforceable against the issuer, or rights that are material to the issuer and enforceable by 
the issuer against one or more other parties to the agreement, in each case whether or not subject to conditions. 

(c) File any material definitive agreement disclosed pursuant to this item as an exhibit to the report on this 
Form. 

Instructions to Item 1: 

1. A material defi nitive agreement that is not made in the ordinary course of business is not necessarily re-
quired to be disclosed under this item if it does not result in, and would not reasonably be expected to result in, 
a fundamental change to the nature of the issuer’s business or plan of operations.  

2. Without limiting the generality of the foregoing and solely for the purposes of this Item 1, a material defini-
tive agreement is deemed to result in a fundamental change if it involves any of the following: 

a. An acquisition transaction for which the purchase price, as defi ned by U.S. GAAP or IFRS, exceeds 
fi fty-percent of the total consolidated assets of the issuer as of the end of the most recently completed fi scal year. 
If the acquirer transferred assets to the acquiree than the carrying value of those assets should be excluded from 
the purchase price; 

b. A merger, consolidation, acquisition or similar transaction that requires approval by the issuer’s 
securityholders; or 
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c. Any contract upon which the issuer’s business is substantially dependent, as in the case of continuing 
contracts to sell the major part of the issuer’s products or services or to purchase the major part of the issuer’s 
requirements of goods, services or raw materials or any franchise or license or other agreement to use a patent, 
formula, trade secret, process or trade name upon which the issuer’s business is substantially dependent. 

3. An issuer must provide disclosure under this item if the issuer succeeds as a party to the agreement or 
amendment to the agreement by assumption or assignment (other than in connection with a merger or acquisi-
tion or similar transaction that is otherwise reported pursuant to this item). 

4. No disclosure under this item is required regarding the termination of a material defi nitive agreement if: 

a. The agreement terminated on its stated termination date, or as a result of all parties completing their 
obligations under such agreement. 

b. Only negotiations or discussions regarding termination of a material defi nitive agreement are being 
conducted and the agreement has not been terminated. 

c. The issuer believes in good faith that the material defi nitive agreement has not been terminated, un-
less the issuer has received a notice of termination pursuant to the terms of agreement. 

Item 2. Bankruptcy or Receivership 

(a) If a receiver, fiscal agent or similar officer has been appointed for an issuer or its parent, in a proceeding 
under the U.S. Bankruptcy Code or in any other proceeding under state, federal, or Canadian laws, in which a 
court or governmental authority has assumed jurisdiction over substantially all of the assets or business of the 
issuer or its parent, or if such jurisdiction has been assumed by leaving the existing directors and offi cers in 
possession but subject to the supervision and orders of a court or governmental authority, disclose the following 
information: 

(1) the name or other identification of the proceeding; 

(2) the identity of the court or governmental authority; 

(3) the date that jurisdiction was assumed; and 

(4) the identity of the receiver, fiscal agent or similar officer and the date of his or her appointment. 

(b) If an order confirming a plan of reorganization, arrangement or liquidation has been entered by a court or 
governmental authority having supervision or jurisdiction over substantially all of the assets or business of the 
issuer or its parent, disclose the following: 

(1) the identity of the court or governmental authority; 

(2) the date that the order confirming the plan was entered by the court or governmental authority; 

(3) a summary of the material features of the plan; 

(4) the number of shares or other units of the issuer or its parent issued and outstanding, the number re-
served for future issuance in respect of claims and interests filed and allowed under the plan, and the aggregate 
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total of such numbers; and 

(5) information as to the assets and liabilities of the issuer or its parent as of the date that the order con-
firming the plan was entered, or a date as close thereto as practicable. 

Instruction to Item 2: 

The information called for in paragraph (b)(5) of this item may be presented in the form in which it was fur-
nished to the court or governmental authority. 

Item 3. Material Modification to Rights of Securityholders 

(a) If the constituent instruments defining the rights of the holders of any class of securities of the issuer that 
were issued pursuant to Regulation A have been materially modified, disclose the date of the modifi cation, the 
title of the class of securities involved and briefly describe the general effect of such modification upon the 
rights of holders of such securities. 

(b) If the rights or benefits evidenced by any class of securities issued pursuant to Regulation A have been ma-
terially limited or qualified by the issuance or modification of any other class of securities by the issuer, briefly 
disclose the date of the issuance or modification, the general effect of the issuance or modification of such other 
class of securities upon the rights or benefits of the holders of the securities issued pursuant to Regulation A. 

Instruction to Item 3: 

Working capital restrictions and other limitations upon the payment of dividends must be reported pursuant to 
this item. 

Item 4. Changes in Issuer’s Certifying Accountant 

(a) If an independent accountant who was previously engaged as the principal accountant to audit the issuer’s 
financial statements, or an independent accountant upon whom the principal accountant expressed reliance in its 
report regarding a significant subsidiary, resigns (or indicates that it declines to stand for re-appointment after 
completion of the current audit) or is dismissed, disclose the information that would be required under Item 
304(a)(1) of Regulation S-K (17 CFR 229.304(a)(1)), including compliance with Item 304(a)(3) of Regulation 
S-K (17 CFR 229.304(a)(3)) if the issuer were a “registrant.” 

(b) If a new independent accountant has been engaged as either the principal accountant to audit the issuer’s 
financial statements or as an independent accountant on whom the principal accountant is expected to express 
reliance in its report regarding a significant subsidiary, the issuer must disclose the information that would be 
required by Item 304(a)(2) of Regulation S-K (17 CFR 229.304(a)(2)) if the issuer were a “registrant.” 

Instructions to Item 4: 

1. Information under this Item 4 is only required if the issuer’s most recent qualified offering statement on Form 
1-A or report on Form 1-K, whichever is most recent, contains audited financial statements. 

2. The resignation or dismissal of an independent accountant, or its refusal to stand for re-appointment, is a 
reportable event separate from the engagement of a new independent accountant.  On some occasions, two 
reports on Form 1-U are required for a single change in accountants, the fi rst on the resignation (or refusal to 
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stand for re-appointment) or dismissal of the former accountant and the second when the new accountant is en-
gaged. Information required in the second Form 1-U fi ling in such situations need not be provided to the extent 
that it has been reported previously in the first Form 1-U filing. 

Item 5. Non-reliance on Previously Issued Financial Statements or a Related Audit Report or Com-
pleted Interim Review 

(a) If the issuer’s board of directors, a committee of the board of directors or the officer or officers of the issuer 
authorized to take such action if board action is not required, concludes that any previously issued financial 
statements, covering one or more years or interim periods for which the issuer is required to provide financial 
statements under Regulation A, including Form 1-A, should no longer be relied upon because of an error in such 
financial statements as addressed in FASB Accounting Standards Codification Topic 250 or IAS 8, as may be 
modified, supplemented or succeeded, disclose the following information: 

(1) the date of the conclusion regarding the non-reliance and an identification of the fi nancial statements 
and years or periods covered that should no longer be relied upon; 

(2) a brief description of the facts underlying the conclusion to the extent known to the issuer at the time 
of filing; 
and 

(3) a statement of whether the audit committee, or the board of directors in the absence of an audit com-
mittee, or authorized officer or officers, discussed with the issuer’s independent accountant the matters disclosed 
in the filing pursuant to this paragraph (a). 

(b) If the issuer is advised by, or receives notice from, its independent accountant that disclosure should be 
made or action should be taken to prevent future reliance on a previously issued audit report or completed in-
terim review related to previously issued financial statements, disclose the following information: 

(1) the date on which the issuer was so advised or notified;

 (2) identification of the financial statements that should no longer be relied upon; 

(3) a brief description of the information provided by the accountant; and 

(4) a statement of whether the audit committee, or the board of directors in the absence of an audit com-
mittee, or authorized officer or officers, discussed with the independent accountant the matters disclosed in the 
filing pursuant to paragraph (b) of this item. 

(c) If the issuer receives advisement or notice from its independent accountant requiring disclosure under para-
graph (b) of this item, the issuer must: 

(1) provide the independent accountant with a copy of the disclosures the issuer is making in response to 
this item and the independent accountant shall receive a copy no later than the day that the disclosures are filed 
with the Commission; 

(2) request the independent accountant to furnish to the issuer as promptly as possible a letter addressed 
to the Commission stating whether the independent accountant agrees with the statements made by the issuer in 
response to this item and, if not, stating the respects in which it does not agree; and 
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(3) amend the issuer’s previously filed Form 1-U by filing the independent accountant’s letter as an ex-
hibit to the filed Form 1-U no later than two business days after the issuer’s receipt of the letter. 

Item 6. Changes in Control of Issuer 

(a) If, to the knowledge of the issuer’s board of directors, a committee of the board of directors, governing body 
similar to a board of directors, or authorized officer or officers of the issuer, a change in control of the issuer has 
occurred, furnish the following information: 

(1) the identity of the persons who acquired such control; 

(2) the date and a description of the transactions which resulted in the change in control; 

(3) the basis of the control, including the percentage of voting securities of the issuer now beneficially 
owned directly or indirectly by the persons who acquired control; 

(4) the amount of the consideration used by such persons; 

(5) the sources of funds used by the persons, unless all or any part of the consideration used is a loan 
made in the ordinary course of business by a bank as defined by Section 3(a)(6) of the Securities Exchange Act 
of 1934. 

(6) the identity of the persons from whom control was assumed; and 

(7) any arrangements or understandings among members of both the former and new control groups and 
their associates with respect to election of directors or other matters. 

(b) Describe any arrangements, known to the issuer, including any pledge by any person of securities of the 
issuer or any of its parents, the operation of which may at a subsequent date result in a change in control of the 
issuer.  It is not necessary to describe ordinary default provisions contained in the charter, trust indentures, or 
other governing instruments relating to securities of the issuer in response to this paragraph. 

Item 7. Departure of Certain Officers 

If the issuer’s principal executive offi cer, principal fi nancial officer, principal accounting officer, or any person 
performing similar functions, retires, resigns or is terminated from that position, disclose the fact that the event 
has occurred and the date of the event. 

Instruction to Item 7: 

The disclosure requirements of this item do not apply to an issuer that is a wholly-owned subsidiary of an issuer 
with a class of securities registered under Section 12 of the Exchange Act (15 U.S.C. 78l), or that is required to 
fi le reports under Section 15(d) of the Exchange Act (15 U.S.C. 78o(d)) or under Regulation A. 

Item 8. Certain Unregistered Sales of Equity Securities 

(a) If the issuer sells equity securities in a transaction that is not registered under the Securities Act or qualified 
under Regulation A, furnish the information set forth in Item 6 of Part I of Form 1-A.  For purposes of determin-
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ing the required filing date for the Form 1-U under this item, the issuer has no obligation to disclose information 
under this item until the issuer enters into an agreement enforceable against the issuer, whether or not subject to 
conditions, under which the equity securities are to be sold. If there is no such agreement, the issuer must pro-
vide the disclosure within four business days after the occurrence of the closing or settlement of the transaction 
or arrangement under which the equity securities are to be sold. 

(b) No report need be filed if the equity securities sold, in the aggregate since its last report filed under this item 
or its last periodic report containing such disclosure, whichever is more recent, constitute less than 10% of the 
number of shares outstanding of the class of equity securities sold. 

Instructions to Item 8: 

1. For purposes of this item, “the number of shares outstanding” refers to the actual number of shares of equity 
securities of the class outstanding and does not include outstanding securities convertible into or exchangeable 
for such equity securities. 

2. It is not necessary to follow the format of Item 6 of Part I of Form 1-A when providing the information re-
quired by this item. 

Item 9. Other Events 

The issuer may, at its option, disclose under this item any events or information, the disclosure of which is not 
otherwise called for by this Form, that the issuer deems of importance to securityholders. 

SIGNATURES 

Pursuant to the requirements of Regulation A, the issuer has duly caused this report to be signed on its 
behalf by the undersigned, thereunto duly authorized. 

(Exact name of issuer as specified in its charter)_______________________________________________ 

By (Signature and Title)__________________________________________________________________ 

Date ____________________________ 
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UNITED STATES
 
SECURITIES AND EXCHANGE COMMISSION
 

Washington, D.C. 20549
 

OMB APPROVAL 
OMB Number:        3235-0720 
Expires:    June 30, 2018 
Estimated average burden 
hours per response . . . . . . . 600 

FORM 1-K 

GENERAL INSTRUCTIONS 

A. Rules as to Use of Form 1-K. 

(1) This Form shall be used for annual reports pursuant to Rule 257(b)(1) of Regulation A (§§ 230.251-
230.263). 

(2) Annual reports on this Form shall be filed within 120 calendar days after the end of the fiscal year covered 
by the report. 

(3) This Form also shall be used for special fi nancial reports filed pursuant to Rule 257(b)(2)(i)(A) of Regula-
tion A.  Such special financial reports shall be filed and signed in the manner set forth in this Form, but other-
wise need only provide Part I and the financial statements required by Rule 257(b)(2)(i)(A). Special financial 
reports filed using this Form shall be filed within 120 calendar days after the qualification date of the offering 
statement. 

B. Preparation of Report. 

(1) Regulation A contains certain general requirements that are applicable to reports on any form, including 
amendments to reports. These general requirements should be carefully read and observed in the preparation 
and filing of reports on this Form. 

(2) This Form is not to be used as a blank form to be filled in, but only as a guide in the preparation of the re-
port. 

(3) Except where information is required to be given for the fiscal year or as of a specified date, it shall be given 
as of the latest date reasonably practicable. 

(4) References in this Form to the items in Form 1-A are to the items set forth in Part II and Part III of Form 
1-A, not Part I. 

(5) In addition to the information expressly required to be included in this Form, there shall be added such 
further material information, if any, as may be necessary to make the required statements, in light of the circum-
stances under which they are made, not misleading. 

C. Signature and Filing of Report. 

(1) The report must be filed with the Commission in electronic format by means of the Commission’s Electron-
ic Data Gathering, Analysis and Retrieval System (“EDGAR”) in accordance with the EDGAR rules set forth 
in Regulation S-T (17 CFR Part 232). 

(2) The report must be signed by the issuer, its principal executive offi cer, principal fi nancial offi cer, principal 
accounting officer, and at least a majority of the members of its board of directors or other governing body.  If 
a signature is by a person on behalf of any other person, evidence of authority to sign must be filed with the 
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report, except where an executive officer signs on behalf of the issuer. 

(3) The report must be signed using a typed signature. Each signatory to the filing must also manually sign 
a signature page or other document authenticating, acknowledging or otherwise adopting his or her signature 
that appears in the filing. Such document must be executed before or at the time the filing is made and must be 
retained by the issuer for a period of five years. Upon request, the issuer must furnish to the Commission or its 
staff a copy of any or all documents retained pursuant to this paragraph. 

D. Incorporation by Reference and Cross-Referencing. 

(1) An issuer may incorporate by reference to other documents previously submitted or filed on EDGAR. 
Cross-referencing within the report is also encouraged to avoid repetition of information. For example, you 
may respond to an item of this Form by providing a cross-reference to the location of the information in the 
financial statements, instead of repeating such information. Descriptions of where the information incorporated 
by reference or cross-referenced can be found must be specific and must clearly identify the relevant document 
and portion thereof where such information can be found. For exhibits incorporated by reference, this descrip-
tion must be noted in the exhibits index for each relevant exhibit. All descriptions of where information incor-
porated by reference can be found must be accompanied by a separate hyperlink to the incorporated document 
on EDGAR. A hyperlink need not remain active after the filing of the report, except that amendments to the 
report must update any hyperlinks referred to in the amendment that are inactive. 

(2) Reference may not be made to any document if the portion of such document containing the pertinent infor-
mation includes an incorporation by reference to another document. Incorporation by reference to documents 
not available on EDGAR is not permitted. Information shall not be incorporated by reference or cross-refer-
enced in any case where such incorporation would render the statement or report incomplete, unclear, or confus-
ing. Incorporating information into the financial statements from elsewhere is not permitted. 

(3) If any substantive modification has occurred in the text of any document incorporated by reference since 
such document was filed, the issuer must file with the reference a statement containing the text and date of such 
modification. 

PART I
 
NOTIFICATION
 

The following information must be provided in the XML-based portion of Form 1-K available through the ED-
GAR portal and must be completed or updated before uploading each offering statement or amendment thereto. 
The format of Part I shown below may differ from the electronic version available on EDGAR.  The electronic 
version of Part I will allow issuers to attach Part II for filing by means of EDGAR. All items must be addressed, 
unless otherwise indicated. 

*  *  *  *  *  * 

This Form 1-K is to provide an Annual Report OR Special Financial Report for the fiscal 
year ended ________________________________________________ 

Exact name of issuer as specified in the issuer’s charter: _______________________________________ 

Jurisdiction of incorporation/organization: __________________________________________________ 

I.R.S. Employer Identification Number: ____________________________________________________ 
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Address of Principal Executive Offices: _____________________________________________________ 


Phone: ( ) ___________________________________ 


Title of each class of securities issued pursuant to Regulation A: ____________________________________ 


Summary Information Regarding Prior Offerings and Proceeds 

The following information must be provided for any Regulation A offering that has terminated or completed 
prior to the filing of this Form 1-K, unless such information has been previously reported in a manner permis-
sible under Rule 257. If such information has been previously reported, check this box and leave the rest of 

Part I blank.
 

Commission File Number of the offering statement: _________________________________________ 


Date of qualification of the offering statement: _____________________________________________ 


Date of commencement of the offering: ___________________________________________________ 


Amount of securities qualified to be sold in the offering: ______________________________________ 


Amount of securities sold in the offering: __________________________________________________ 


Price per security: $ ___________________________________________________________________ 


The portion of aggregate sales attributable to securities sold on behalf of the issuer:
 
$ __________________________ 


The portion of aggregate sales attributable to securities sold on behalf of selling securityholders: 

$ __________________________ 


Fees in connection with this offering and names of service providers:


   Name of Service Provider Fees 
Underwriters: _____________________ $_____________________ 
Sales Commissions: _____________________ $_____________________ 
Finders’ Fees: _____________________ $_____________________ 
Audit: _____________________ $_____________________ 
Legal: _____________________ $_____________________ 
Promoters: _____________________ $_____________________ 
Blue Sky Compliance: ____________________ $_____________________ 

CRD Number of any broker or dealer listed: ______________________________________________ 


Net proceeds to the issuer: $ ______________________ 


Clarification of responses (if necessary): __________________________________________________ 
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PART II
 
INFORMATION TO BE INCLUDED IN REPORT
 

Item 1. Business 

Set forth the information required by Item 7 of Form 1-A. 

Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations 

Set forth the information required by Item 9(a), (b) and (d) of Form 1-A for the most recent two completed fiscal 
years. 

Item 3. Directors and Officers 

Set forth the information required by Items 10 and 11 of Form 1-A. 

Item 4. Security Ownership of Management and Certain Securityholders 

Set forth the information required by Item 12 of Form 1-A. 

Item 5. Interest of Management and Others in Certain Transactions 

Set forth the information required by Item 13 of Form 1-A. 

Item 6. Other Information 

Set forth any information required to be disclosed in a report on Form 1-U during the last six months of the fis-
cal year covered by this Form 1-K, but not reported, whether or not otherwise required by this Form 1-K. If dis-
closure of such information is made under this item, it need not be repeated in a report on Form 1-U that would 
otherwise be required to be filed with respect to such information or in a subsequent report on Form 1 U. 

Item 7. Financial Statements 

(a) The appropriate audited financial statements set forth below of the issuer, or the issuer and its predecessors 
or any businesses to which the issuer is a successor must be filed as part of the Form 1-K. 

(b) Unless the issuer is a Canadian company, financial statements must be prepared in accordance with gener-
ally accepted accounting principles in the United States (US GAAP). If the issuer is a Canadian company, such 
financial statements must be prepared in accordance with either US GAAP or International Financial Reporting 
Standards (IFRS) as issued by the International Accounting Standards Board (IASB).  If the fi nancial statements 
comply with IFRS, such compliance must be explicitly and unreservedly stated in the notes to the financial 
statements and the auditor’s report must include an opinion on whether the financial statements comply with 
IFRS as issued by the IASB. 

(c) The audit of the financial statements must be conducted in accordance with either U.S. Generally Accepted 
Auditing Standards or the standards of the Public Company Accounting Oversight Board (United States) and 
the report and qualifications of the independent accountant shall comply with the requirements of Article 2 of 
Regulation S-X. Accounting firms conducting audits for the financial statements may, but need not, be regis-
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tered with the Public Company Accounting Oversight Board.  

(d) Balance Sheet. There shall be filed an audited consolidated balance sheet as of the end of each of the most 
recent two fiscal years. 

(e) Statements of income, cash fl ows, and changes in stockholders’ equity. File audited consolidated statements 
of income, cash flows, and changes in stockholders’ equity for each of the two fiscal years preceding the date of 
the most recent balance sheet being filed or such shorter period as the issuer has been in existence. 

(f) Oil and Gas Producing Activities. Issuers engaged in oil and gas producing activities must follow the finan-
cial accounting and reporting standards specified in Rule 4-10 of Regulation S-X. 

(g) Financial Statements of Other Entities. The circumstances described below may require you to file financial 
statements of other entities. The financial statements of other entities must be presented for the same periods as 
the issuer’s financial statements described above in paragraphs (d) and (e) unless a shorter period is specifi ed by 
the rules below.  

(1) Financial Statements of Guarantors and Issuers of Guaranteed Securities. Financial statements of a subsid-
iary that issues securities guaranteed by the parent or guarantees securities issued by the parent must be present-
ed as required by Rule 3-10 of Regulation S-X. 

(2) Financial Statements of Affiliates Whose Securities Collateralize an Issuance. Financial statements for an 
issuer’s affiliates whose securities constitute a substantial portion of the collateral for any class of securities be-
ing offered must be presented as required by Rule 3-16 of Regulation S-X.  

Item 8. Exhibits 

(a) An exhibits index must be presented immediately preceding the first signature page of the report. 

(b) File, as exhibits to this Form, the exhibits required by Form 1-A, except for the exhibits required by para-
graphs 1, 12, and 13 of Item 17. 
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SIGNATURES
 

Pursuant to the requirements of Regulation A, the issuer has duly caused this report to be signed on its 
behalf by the undersigned, thereunto duly authorized. 

(Exact name of issuer as specified in its charter) _______________________________________________ 

By (Signature and Title)__________________________________________________________________ 

Date______________________________ 

Pursuant to the requirements of Regulation A, this report has been signed below by the following per-
sons on behalf of the issuer and in the capacities and on the dates indicated. 

By (Signature and Title) __________________________________________________________________ 

Date ______________________________ 

By (Signature and Title) __________________________________________________________________ 

Date ______________________________ 
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UNITED STATES
 
SECURITIES AND EXCHANGE COMMISSION
 

Washington, D.C. 20549
 

OMB APPROVAL 

OMB Number:        3235-0721 
Expires:    June 30, 2018 
Estimated average burden 
hours per response . . . . . 187.43 

FORM 1-SA 

[ ] SEMIANNUAL REPORT PURSUANT TO REGULATION A
 or 

[ ] SPECIAL FINANCIAL REPORT PURSUANT TO REGULATION A 

For the fiscal semiannual period ended ___________________________________________________ 

____________________________________________________________________________ 
(Exact name of issuer as specified in its charter) 

State or other jurisdiction of incorporation or organization 	 (I.R.S. Employer 
Identifi cation No.) 

(Full mailing address of principal executive offices) 

(Issuer’s telephone number, including area code) 

GENERAL INSTRUCTIONS 

A. Rules as to Use of Form 1-SA. 

(1) This Form shall be used for semiannual reports pursuant to Rule 257(b)(3) of Regulation A (§§ 230.251-
230.263). 

(2) Semiannual reports on this Form shall be filed within 90 calendar days after the end of the semiannual pe-
riod covered by the report. 

(3) This Form also shall be used for special fi nancial reports filed pursuant to Rule 257(b)(2)(i)(B) of Regulation 
A. Such special financial reports shall be filed and signed in the manner set forth in this Form, but otherwise 
need only provide the cover page and financial statements required by Rule 257(b)(2)(i)(B). Special financial 
reports filed using this Form shall be filed within 90 calendar days after the qualification date of the offering 
statement. 

B. Preparation of Report. 

(1) Regulation A contains certain general requirements that are applicable to reports on any form, including 
amendments to reports. These general requirements should be carefully read and observed in the preparation 
and filing of reports on this Form. 

(2) This Form is not to be used as a blank form to be filled in, but only as a guide in the preparation of the re-
port. 

Persons who are to respond to the collection of information contained in this form are not 
required to respond unless the form displays a currently valid OMB control number. SEC2914 (6-15) 1 of 4 



 

 
 

  

 

  
 

 

 
 

 

 

 
  

 

 

(3) In addition to the information expressly required to be included in this Form, there shall be added such 
further material information, if any, as may be necessary to make the required statements, in light of the circum-
stances under which they are made, not misleading. 

C. Signature and Filing of Report. 

(1) The report must be filed with the Commission in electronic format by means of the Commission’s Electronic 
Data Gathering, Analysis and Retrieval System (“EDGAR”) in accordance with the EDGAR rules set forth in 
Regulation S-T (17 CFR Part 232). 

(2) The report must be signed by the issuer, its principal executive offi cer, principal fi nancial officer and princi-
pal accounting officer.  If a signature is by a person on behalf of any other person, evidence of authority to sign 
must be filed with the report, except where an executive officer signs on behalf of the issuer. 

(3) The report must be signed using a typed signature. Each signatory to the filing must also manually sign 
a signature page or other document authenticating, acknowledging or otherwise adopting his or her signature 
that appears in the filing. Such document must be executed before or at the time the filing is made and must be 
retained by the issuer for a period of five years. Upon request, the issuer must furnish to the Commission or its 
staff a copy of any or all documents retained pursuant to this paragraph. 

D. Incorporation by Reference and Cross-Referencing. 

(1) An issuer may incorporate by reference to other documents previously submitted or filed on EDGAR. 
Cross-referencing within the report is also encouraged to avoid repetition of information. For example, you 
may respond to an item of this Form by providing a cross-reference to the location of the information in the 
financial statements, instead of repeating such information. Descriptions of where the information incorporated 
by reference or cross-referenced can be found must be specific and must clearly identify the relevant document 
and portion thereof where such information can be found. For exhibits incorporated by reference, this descrip-
tion must be noted in the exhibits index for each relevant exhibit. All such descriptions of where information 
incorporated by reference can be found must be accompanied by a separate hyperlink to the incorporated docu-
ment on EDGAR. A hyperlink need not remain active after the filing of the report, except that amendments to 
the report must update any hyperlinks referred to in the amendment that are inactive. 

(2) Reference may not be made to any document if the portion of such document containing the pertinent infor-
mation includes an incorporation by reference to another document. Incorporation by reference to documents 
not available on EDGAR is not permitted. Information shall not be incorporated by reference or cross-refer-
enced in any case where such incorporation would render the statement or report incomplete, unclear, or confus-
ing. Incorporating information into the financial statements from elsewhere is not permitted. 

(3) If any substantive modification has occurred in the text of any document incorporated by reference since 
such document was filed, the issuer must file with the reference a statement containing the text and date of such 
modification. 

INFORMATION TO BE INCLUDED IN REPORT 

Item 1. Management’s Discussion and Analysis of Financial Condition and Results of Operations 

Set forth the information required by Item 9(a), (b), and (d) of Form 1-A for the interim period for which finan-
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cial statements are required by Item 3 below.  

Item 2. Other Information 

Set forth any information required to be disclosed in a report on Form 1-U during the semiannual period cov-
ered by this Form 1-SA, but not reported, whether or not otherwise required by this Form 1-SA. If disclosure of 
such information is made under this item, it need not be repeated in a report on Form 1-U that would otherwise 
be required to be filed with respect to such information or in a subsequent report on Form 1-U. 

Item 3. Financial Statements 

The appropriate financial statements set forth below of the issuer, or the issuer and its predecessors or any busi-
nesses to which the issuer is a successor must be filed as part of the Form 1 SA. 

Unless the issuer is a Canadian company, financial statements must be prepared on a consolidated basis in 
accordance with generally accepted accounting principles in the United States (US GAAP). If the issuer is a 
Canadian company, such financial statements must be prepared in accordance with either US GAAP or Interna-
tional Financial Reporting Standards (IFRS) as issued by the International Accounting Standards Board (IASB). 
If the financial statements comply with IFRS as issued by the IASB, such compliance must be explicitly and 
unreservedly stated in the notes to the fi nancial statements. 

The financial statements included pursuant to this item may be condensed, unaudited, and are not required to be 
reviewed. For additional guidance on presentation of the financial statements refer to Rule 8-03(a) of Regula-
tion S-X. The financial statements must include the following: 

(a) An interim consolidated balance sheet as of the end of the six month period covered by this report and a bal-
ance sheet as of the end of the preceding fiscal year.  An interim balance sheet as of the end of the corresponding 
six month interim period of the preceding fiscal year need not be provided unless necessary for an understand-
ing of the impact of seasonal fluctuations on the issuer’s fi nancial condition. 

(b) Interim consolidated statements of income must be provided for the six month interim period covered by this 
report and for the corresponding period of the preceding fiscal year.  Income statements must be accompanied 
by a statement that in the opinion of management all adjustments necessary in order to make the interim 
financial statements not misleading have been included. 

(c) Interim statements of cash flows must be provided for the six month interim period covered by this report 
and for the corresponding period of the preceding fi scal year. 

(d) Footnote and other disclosures should be provided as needed for fair presentation and to ensure that the 
financial statements are not misleading. Refer to Rule 8-03(b) of Regulation S-X for examples of disclosures 
that may be needed. 

(e) Financial Statements of Guarantors and Issuers of Guaranteed Securities. Financial statements of a subsid-
iary that issues securities guaranteed by the parent or guarantees securities issued by the parent must be present-
ed as required by Rule 3-10 of Regulation S-X, except that the periods presented are those required by this item 
and the financial statements need not be audited. 

Item 4. Exhibits 
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(a) An exhibits index must be presented immediately preceding the first signature page of the report. 

(b) File, as exhibits to this Form, the exhibits required by Form 1-A, except for the exhibits required by para-
graphs 1, 12, and 13 of Item 17. 

SIGNATURES 

Pursuant to the requirements of Regulation A, the issuer has duly caused this report to be signed on its 
behalf by the undersigned, thereunto duly authorized. 

(Exact name of issuer as specified in its charter) _______________________________________________ 

By (Signature and Title)___________________________________________________________________ 

Date ______________________ 

Pursuant to the requirements of Regulation A, this report has been signed below by the following per-
sons on behalf of the issuer and in the capacities and on the dates indicated. 

By (Signature and Title) ______________________________________________ 

Date ________________________________ 

By (Signature and Title)______________________________________________ 

Date _________________________________ 
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OMB APPROVAL 
OMB Number:        3235-0723 
Expires:    June 30, 2018 
Estimated average burden 
hours per response . . . . . . . 1.50 

UNITED STATES
 
SECURITIES AND EXCHANGE COMMISSION
 

Washington, D.C. 20549
 

FORM 1-Z
 

EXIT REPORT UNDER REGULATION A
 

GENERAL INSTRUCTIONS
 

(1) The following information must be provided in the XML-based Form 1-Z available through the EDGAR 
portal. The format shown below may differ from the electronic version available on EDGAR.  

(2) An issuer filing this Form pursuant to Rule 257(a) must only complete the Preliminary Information and Part 
I. 

(3) An issuer filing this Form to suspend its duty to file reports under Rule 257(d) must complete the Prelimi-
nary Information and Part II. Such issuer must also provide Part I if it has not previously provided the Part I 
information in a Form 1-K filing. 

*  *  *  *  *  *
 

PRELIMINARY INFORMATION
 

Exact name of issuer as specified in the issuer’s charter: _____________________________________ 

Address of Principal Executive Offi ces: __________________________________________________ 

Phone: ( ) ____________________________ 


Commission File Number(s): _________________________________________________________ 


PART I
 
Summary Information Regarding the Offering and Proceeds
 

Date of qualification of the offering statement:______________________________ 


Date of commencement of the offering: ___________________________________ 


Amount of securities qualified to be sold in the offering:______________________ 


Amount of securities sold in the offering:__________________________________ 


Price per security: $____________________________________ 


The portion of aggregate sales attributable to securities sold on behalf of the issuer:
 
$______________________ 


Persons who are to respond to the collection of information contained in this form are not 
required to respond unless the form displays a currently valid OMB control number. SEC2916 (6-15) 1 of 2 



 

 
 

 

   

   

 
        

 

 

   

    

  

  

    
     

 

 

  
 

The portion of aggregate sales attributable to securities sold on behalf of selling securityholders: 
$_______________________________ 

Fees in connection with this offering and names of service providers:

    Name of Service Provider Fees 
Underwriters: _____________________ $__________________ 
Sales Commissions: _____________________ $__________________ 
Finders’ Fees: _____________________ $__________________ 
Audit: _____________________ $__________________ 
Legal: _____________________ $__________________ 
Promoters: _____________________ $__________________ 
Blue Sky Compliance: _____________________ $__________________ 

CRD Number of any broker or dealer listed: _______________________________ 

Net proceeds to the issuer: $ ____________________________________________ 

Clarification of responses (if necessary): __________________________________ 

PART II 
Certification of Suspension of Duty to File Reports 

Title of each class of securities covered by this Form _________________________ 

Commission File Number(s)_____________________________________________ 

Approximate number of holders of record as of the certification date: ____________ 

Pursuant to the requirements of Regulation A, _________________________ (Name of issuer as specifi ed in 
charter) certifies that it meets all of the conditions for termination of Regulation A reporting specified in Rule 
257(d) and that there are no classes of securities other than those that are the subject of this Form 1-Z regarding 
which the issuer has Regulation A reporting obligations.  ______________________ (Name of issuer as speci-
fied in charter) has caused this certification to be signed on its behalf by the undersigned duly authorized person. 

By: __________________________ Date: ______________________________ 
Title: _________________________ 

Instruction: This Part II of Form 1-Z is required by Rule 257(d) of Regulation A.  An officer of the issuer or any 
other duly authorized person may sign, and must do so by typed signature. The name and title of the person 
signing the form must be typed or printed under the signature. The signatory to the filing must also manually 
sign a signature page or other document authenticating, acknowledging or otherwise adopting his or her signa-
ture that appears in the filing. Such document must be executed before or at the time the filing is made and must 
be retained by the issuer for a period of five years. Upon request, the issuer must furnish to the Commission or 
its staff a copy of any or all documents retained pursuant to this instruction.
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FORM D
      Notice of Exempt
 Offering of Securities

  
         

 

 
  

  
  
  

  
  

U.S. Securities and Exchange Commission
Washington, DC 20549

(See instructions beginning on page 5)

Intentional misstatements or omissions of fact constitute federal criminal violations.  See 18 U.S.C. 1001.

OMB APPROVAOMB APPROVAL
OMB Number:   3235-0076

Expires:     September 30,  2016

Estimated average burden
hours per response:  4.00Item 1. Issuer's Identity

Name of Issuer

Jurisdiction of Incorporation/Organization

Previous Name(s) None

Year of Incorporation/Organization
(Select one)

Over Five Years Ago

   

   

    

    

    

    

    

  

  

 

 

  

  

   

   

  

   

   

   

   

   

   

   

   

   

   

   

   

   

   

  

   

   

    

  

  

   

   

L

 
 
 

Within Last Five Years
(specify year)

Yet  to Be Formed

Entity Type  (Select one)

Corporation

Limited Partnership

Limited Liability Company

General Partnership

Business Trust

Other (Specify)

(If more than one issuer is filing this notice, check this box and identify additional issuer(s) by attaching Items 1 and 2  Continuation Page(s).)

Item 2.  Principal Place of Business and Contact Information
Street Address 1 Street Address 2

City State/Province/Country ZIP/Postal Code Phone No.

Item 3.  Related Persons
Last Name First Name Middle Name

Street Address 1 Street Address 2

City State/Province/Country ZIP/Postal Code

Relationship(s): Executive Officer Director Promoter

Clarification of Response (if necessary)

(Identify additional related persons by checking this box  and attaching Item 3 Continuation Page(s). )

Item 4.  Industry Group         (Select one)
Agriculture

Banking and Financial Services
Commercial Banking

Insurance

Investing

Investment  Banking

Pooled Investment Fund

If selecting this industry group, also select one fund
type below and answer the question below:

 Hedge Fund

 Private Equity Fund

Venture Capital Fund

Other Investment Fund

Is the issuer registered as an investment
company under the Investment Company
Act of 1940? Yes  No

Other Banking & Financial Services

Business Services
 Energy

 Electric Utilities

Energy Conservation

Coal Mining

Environmental Services

Oil & Gas

Other Energy

Health Care
Biotechnology

Health Insurance

Hospitals & Physicians

Pharmaceuticals

Other Health Care

Manufacturing
Real Estate

Commercial

Construction

REITS & Finance

Residential

Other Real Estate

Retailing
Restaurants
Technology

Computers

Telecommunications

Other Technology

Travel
Airlines & Airports

Lodging & Conventions

Tourism & Travel Services

Other Travel

Other

SEC1972 (9/13) Form D 1



   

    

    

    

    

    

    
  

   

    

    

  

  

  

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

FORM D U.S. Securities and Exchange Commission
Washington, DC 20549

Item 5.  Issuer Size         (Select one)

Revenue Range (for issuer not specifying "hedge"
or "other investment" fund in Item 4 above)

No Revenues

$1 - $1,000,000

$1,000,001 - $5,000,000

$5,000,001 - $25,000,000

$25,000,001 - $100,000,000

Over $100,000,000

Decline to Disclose

Not Applicable

OR

Aggregate Net Asset Value Range  (for issuer
specifying "hedge" or  "other investment" fund in
Item 4 above)

No Aggregate Net Asset Value

$1 - $5,000,000

$5,000,001 - $25,000,000

$25,000,001 - $50,000,000

$50,000,001 - $100,000,000

Over $100,000,000

Decline to Disclose

Not Applicable

Item 6.  Federal Exemptions and Exclusions Claimed       (Select all that apply)

Investment Company Act Section 3(c)
  Rule 504(b)(1) (not (i), (ii) or (iii))

  Rule 504(b)(1)(i)

  Rule 504(b)(1)(ii)

  Rule 504(b)(1)(iii)

  Rule 505

  Rule 506(b)
  Rule 506(c)

  Securities Act Section 4(a)(5) 

Section 3(c)(1)

Section 3(c)(2)

Section 3(c)(3)

Section 3(c)(4)

Section 3(c)(5)

Section 3(c)(6)

Section 3(c)(7)

Section 3(c)(9)

Section 3(c)(10)

Section 3(c)(11)

Section 3(c)(12)

Section 3(c)(13)

Section 3(c)(14)

Item 7.  Type of Filing

New Notice OR Amendment

Date of First Sale in this Offering: OR First Sale Yet to Occur

Item 8.  Duration of Offering

Does the issuer intend this offering to last more than one year?  Yes No

Item 9.  Type(s) of Securities Offered        (Select all that apply)

Equity

Debt

Option, Warrant or Other Right to  Acquire
Another Security

Security to be Acquired Upon Exercise of  Option,
Warrant or Other Right to Acquire Security

Pooled Investment Fund Interests

Tenant-in-Common Securities

Mineral Property Securities

Other (describe)

Item 10.  Business Combination Transaction

Is this offering being made in connection with a business combination
transaction, such as a merger, acquisition or exchange offer?

Yes No

Clarification of Response (if necessary)

Form D 2



       

              
             

          

           

   

         

        

FORM D U.S. Securities and Exchange Commission
Washington, DC 20549

Item 11. Minimum Investment
Minimum investment accepted from any outside investor $

Item 12. Sales Compensation
Recipient Recipient CRD Number

No CRD Number

(Associated) Broker or Dealer None (Associated) Broker or Dealer CRD Number

No CRD Number

Street Address 1 Street Address 2

City State/Province/Country ZIP/Postal Code

States of Solicitation  All States

AL AK AZ AR CA CO CT DE DC FL GA HI ID

IL IN IA KS KY LA ME MD MA MI MN MS MO

MT NE NV NH NJ NM NY NC ND OH OK OR PA
RI SC SD TN TX UT VT VA WA WV WI WY PR

(Identify additional person(s) being paid compensation by checking this box and attaching Item 12 Continuation Page(s).)

Item 13. Offering and Sales Amounts

(a) Total Offering Amount $
OR Indefinite

(b) Total Amount Sold $

(c) Total Remaining to be Sold
(Subtract (a) from (b))

$ OR Indefinite

Clarification of Response (if necessary)

Item 14. Investors

Check this box if securities in the offering have been or may be sold to persons who do not qualify as accredited investors, and enter the
number of such non-accredited investors who already have invested in the offering:

Enter the total number  of investors who already have invested in the offering:

Item 15. Sales Commissions and Finders' Fees Expenses

Provide separately the amounts of sales commissions and finders' fees expenses,  if any.  If an amount is not known, provide an estimate and
check  the box next to the amount.

Sales Commissions $ Estimate

Finders' Fees $ Estimate
Clarification of Response (if necessary)

Form D  3



 

          

FORM D U.S. Securities and Exchange Commission

Washington, DC 20549

Item 16. Use of Proceeds

Provide the amount of the gross proceeds of the offering that has been or is proposed to be
used for payments to any of the persons required to be named as executive officers,
directors or promoters in response to Item 3 above. If the  amount is unknown, provide an
estimate and check the box next to the amount.

$
Estimate

Clarification of Response (if necessary)

Signature and Submission

Please verify the information you have entered and review the Terms of Submission below before signing and submitting this notice.

Terms of Submission. In Submitting this notice, each identified issuer is:

Notifying the SEC and/or each State in which this notice is filed of the offering of securities described and
*undertaking to furnish them, upon written request, in accordance with applicable law, the information furnished to offerees.

Irrevocably appointing each of the Secretary of the SEC and the Securities Administrator or other legally designated officer of

the State in which the issuer maintains its principal place of business and any State in which this notice is filed, as its agents for service of

process, and agreeing that these persons may accept service on its behalf, of any notice, process or pleading, and further agreeing that

such service may be made by registered or certified mail, in any Federal or state action, administrative proceeding, or arbitration brought

against the issuer in any place subject to the jurisdiction of the United States, if the action, proceeding or arbitration (a) arises out of any

activity in connection with the offering of securities that is the subject of this notice, and (b) is founded, directly or indirectly, upon the

provisions of: (i) the Securities Act of 1933, the Securities Exchange Act of 1934, the Trust Indenture Act of 1939, the Investment

Company Act of 1940, or the Investment Advisers Act of 1940, or any rule or regulation under any of these statutes; or (ii) the laws of the

State in which the issuer maintains its principal place of business or any State in which this notice is filed.

Certifying that, if the issuer is claiming a Regulation D exemption for the offering, the issuer is not disqualified from relying on
 Regulation D for one of the reasons stated in Rule 505(b)(2)(iii) or Rule 506(d).

 

* 
This undertaking does not affect any limits Section 102(a) of the National Securities Markets Improvement Act of 1996 ("NSMIA") [Pub. L. No. 104-290,

110 Stat. 3416 (Oct. 11, 1996)] imposes on the ability of States to require information. As a result, if the securities that are the subject of this Form D are
"covered securities" for purposes of NSMIA, whether in all instances or due to the nature of the offering that is the subject of this Form D, States cannot
routinely require offering materials under this undertaking or otherwise and can require offering materials only to the extent NSMIA permits them to do
so under NSMIA's preservation of their anti-fraud authority.

Each identified issuer has read this notice, knows the contents to be true, and has duly caused this notice to be signed on its behalf by the
undersigned duly authorized person.  (Check this box and attach Signature Continuation Pages for signatures of issuers identified
in Item 1 above but not represented by signer below.)

Issuer(s) Name of Signer

Signature Title

Number of continuation pages attached:

Date

Persons who respond to the collection of information contained in this form are not required to respond unless the form displays a currently valid OMB
number.

Form D   4



FORM D U.S. Securities and Exchange Commission
Washington, DC 20549

Instructions for Submitting a Form D Notice

3. Related Persons (continued)Generall Instructions

Who must file:  Each issuer of securities that sells
its securities in reliance on an exemption
provided in Regulation D or Section  4(a)(5)   of 
the Securities Act of  1933 must  file  this notice 
containing the  information requested  with the 
U.S. Securities and Exchange Commission   (SEC) 
and  with  the state(s)  requiring it.  If more than 
one issuer has sold its securitie in the same
transaction, all issuers should be identified in one
filing with the SEC, but some states may require a
separate filing for  each issuer or security sold.

When to file:
o  An issuer must file a new notice with the SEC
for each new offering of securities no later than
15 calendar days after the "date of first sale" of
securities in the offering as explained in the
Instruction to Item 7. For this  purpose, the date
of first sale is the date on which the first investor
is irrevocably  contractually committed to invest,
which,  depending on the terms and conditions
of  the contract, could be the date on which the
issuer receives the investor's subscription
agreement or check. An issuer may file  the
notice at any time before that if it has
determined to make the offering. An issuer  must
file a new notice with each state that  requires it
at the time set by the state. For  state filing
information, go to www.NASAA.org.  A
mandatory capital commitment call  does not
constitute a new offering, but is  made under the
original offering, so no  new Form D filing is
required.

o  An issuer may  file  an  amendment to a
previously filed notice  at any time.

o An issuer must file an amendment to a
previously filed notice for an offering:

-  to correct a material mistake of fact or
error in the previously filed notice, as soon
as practicable after discovery of the mistake
or error;

-   to reflect a change in the information
provided in the previously filed notice,
except as provided below, as soon as
practicable after the change; and

-  annually, on or before the first
anniversary of the most recent previously
filed notice, if the offering is continuing at
that time.

When amendment is not required:   An issuer
is not required to file an amendment to a
previously filed notice to reflect a change that
occurs after the offering terminates or a change
that occurs solely in the following information:

-   the address or relationship to the issuer of
a related person identified in response to
Item 3;

-   an issuer's revenues or aggregate net
asset value;

-   the minimum investment amount, if the
change is an increase, or if the change,
together with all other changes in that
amount since the previously filed notice,
does not result in a decrease of more than
10%;

-  any address or state(s) of solicitation
shown in response to Item 12;

-  the total offering amount, if the change is
a decrease, or if the change, together with
all other changes in that amount since the
previously filed notice, does not result in an
increase of more than 10%;

-   the amount of securities sold in the
offering or the amount remaining to be
sold;

-   the number of non-accredited investors
who have invested in the offering, as long as
the change does not increase the number to
more than 35;

-   the total number of investors who have
invested in the offering;  and

-  the amount of sales commissions, finders'
fees or use of proceeds for payments to
executive officers, directors or promoters, if
the change is a decrease, or if the change,
together with all other changes in that
amount since the previously filed notice,
does not result in an increase of more than
10%.

Saturdays, Sundays and holidays:  If the date
on which a notice or an amendment to a
previously filed notice is required to be filed falls
on a Saturday, Sunday or holiday, the due date is
the first business day following.

Amendment content:  An issuer that files an
amendment to a previously filed notice must
provide current information in response to all
items of this Form D, regardless of why the
amendment is filed.

How to file:   Issuers must file this notice with 
the SEC in electronic format.   For state filing 
information, go to  www.NASAA.org.

Filing fee:  There is no federal fiing fee. For
information on state filing fees, go to www.
NASAA.org.

Definitions of terms:  Terms used but not
defined in this form that are defined in Rule 405
and Rule 501 under the Securities Act of 1933,
17 CFR 230.405 and 230.501, have the
meanings given to them in those rules.
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FORM D
Item-by-Item Instructions

Item 1.  Issuer's Identity.  Identify each legal entity issuing any securities being reported as being offered by entering its full name; any
previous name used within the past five years; and its jurisdiction of incorporation or organization, type of legal entity, and year of
incorporation or organization within the past five years or status as formed over five years ago or not yet formed. If more than one entity is
issuing the securities, identify a primary issuer in the first fields shown on the first page of the form, checking the box provided, and identify
additional issuers by attaching Items 1 and 2 continuation page(s).

Item 2.  Principal Place of Business and Contact Information.  Enter a full street address of the issuer's principal place of business. Post
office box numbers and "In care of" addresses are not acceptable. Enter a contact telephone number for the issuer. If you identified more
than one issuer in response to Item 1, enter the requested information for the primary issuer you identified in response to that item and, at
your option, for any or all of the other issuers you identified on your  Item 1 and 2 continuation page(s).

 Item 3.  Related Persons.  Enter the full name and address of each person having the specified relationships with any issuer and identify
each relationship:

           •  Each executive officer and director of the issuer and person performing similar functions (title alone is not determinative) for the
issuer, such as the general and managing partners of partnerships and managing members of limited liability companies; and

          • Each person who has functioned directly or indirectly as a promoter of the issuer within the past five years of the later of the first sale
of securities or the date upon which the Form D filing was required to be made.

 If necessary to prevent the information supplied from being misleading, also provide a clarification in the space provided.

Identify additional persons having the specified relationships by checking the box provided and attaching Item 3 continuation page(s).

 Item 4.  Industry Group.  Select the issuer's industry group. If the issuer or issuers can be categorized in more than one industry group,
select the industry group that most accurately reflects the use of the bulk of the proceeds of the offering.  For purposes of this filing, use the
ordinary dictionary and commonly understood meanings of the terms identifying the industry group.

 Item 5.  Issuer Size.

 •  Revenue Range (for issuers that do not specify "Hedge Fund" or "Other Investment Fund" in response to Item 4): Enter the revenue range
of the issuer or of all the issuers together for the most recently completed fiscal year available, or, if not in existence for a fiscal year, revenue
range to date. Domestic SEC reporting companies should state revenues in accordance with Regulation S-X under the Securities Exchange
Act of 1934. Domestic non-reporting companies should state revenues in accordance with U.S. Generally Accepted Accounting Principles
(GAAP). Foreign issuers should calculate revenues in U.S. dollars and state them in accordance with  U.S. GAAP, home country GAAP or
International Financial Reporting Standards. If the issuer(s) declines to disclose its revenue range, enter "Decline to Disclose." If the
issuer's(s') business is intended to produce revenue but did not, enter "No Revenues." If the business is not intended to produce revenue
(for example, the business seeks asset appreciation only), enter "Not Applicable."

 •  Aggregate Net Asset Value (for issuers that specify "Hedge Fund" or "Other Investment Fund" in response to Item 4): Enter the aggregate
net asset value range of the issuer or of all the issuers together as of the most recent practicable date. If the issuer(s) declines to disclose its
aggregate net asset value range, enter "Decline to Disclose."

 Item 6.  Federal Exemption(s) and Exclusion(s) Claimed. Select the provision(s) being claimed to exempt the offering and resulting sales
from the federal registration requirements under the Securities Act of 1933 and, if applicable, to exclude the issuer from the definition of
"investment company" under the Investment Company Act of 1940. Select "Rule 504(b)(1) (not (i), (ii) or (iii))" only if the issuer is relying on
the exemption in the introductory sentence of Rule 504 for offers and sales that satisfy all the terms and conditions of Rules 501 and 502(a),
(c) and (d).

Item 7.  Type of Filing.  Indicate whether the issuer is filing a new notice or an amendment to a notice that was filed previously. If this is a
new notice, enter the date of the first sale of securities in the offering or indicate that the first sale has "Yet to Occur." For this purpose, the
date of first sale is the date on which the first investor is irrevocably contractually committed to invest, which, depending on the terms and
conditions of the contract, could be the date on which the issuer receives the investor's subscription agreement or check.

Item 8.  Duration of Offering.  Indicate whether the issuer intends the offering to last for more than one year.
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FORM D
Item-by-Item Instructions   (Continued)

 Item 9.  Type(s) of Securities Offered.  Select the appropriate type or types of securities offered as to which this notice is filed. If the
securities are debt convertible into other securities, however, select "Debt" and any other appropriate types of securities except for "Equity."
For purposes of this filing, use the ordinary dictionary and commonly understood meanings of these categories. For instance, equity
securities would be securities that represent proportional ownership in an issuer, such as ordinary common and preferred  stock of
corporations and partnership and limited liability company interests; debt securities would be securities representing money loaned to an
issuer that must be repaid to the investor at a later date; pooled investment fund interests would be securities that represent ownership
interests in a pooled or collective investment vehicle; tenant-in-common securities would be securities that include an undivided fractional
interest in real property other than a mineral property; and mineral property securities would be securities that include an undivided
interest in an oil, gas or other mineral property.

Item 10.  Business Combination Transaction. Indicate whether or not the offering is being made in connection with a business
combination, such as an exchange (tender) offer or a merger, acquisition, or other transaction of the type described in paragraph (a)(1), (2)
or (3) of Rule 145 under the Securities Act of 1933. Do not include an exchange (tender) offer for a class of the issuer's own securities. If
necessary to prevent the information supplied from being misleading, also provide a clarification in the space provided.

Item 11.  Minimum Investment.  Enter the minimum dollar amount of investment that will be accepted from any outside investor. If the
offering provides a minimum investment amount for outside investors that can be waived, provide the lowest amount below which a
waiver will not be granted. If there is no minimum investment amount, enter "0." Investors will be considered outside investors if they are
not employees, officers, directors, general partners, trustees (where the issuer is a business trust), consultants, advisors or vendors of the
issuer, its parents, its majority owned subsidiaries, or majority owned subsidiaries of the issuer's parent.

Item 12.  Sales Compensation.  Enter the requested information for each person that has been or will be paid directly or indirectly any
commission or other similar compensation in cash or other consideration in connection with sales of securities in the offering, including
finders. Enter the CRD number for every person identified and any broker and dealer listed that has a CRD number. CRD numbers can be
found at http://brokercheck.finra.org. A person that does not have a CRD number need not obtain one in order to be listed, and must be
listed when required regardless of whether the person has a CRD number. In addition, check the State(s) in which the named person has
solicited or intends to solicit investors. If more than five persons to be listed are associated persons of the same broker or dealer, enter only
the name of the broker or dealer, its CRD number and street address, and the State(s) in which the named person has solicited or intends to
solicit investors.

Item 13.  Offering and Sales Amounts.  Enter the dollar amount of securities being offered under a claim of federal exemption identified in
Item 6 above. Also enter the dollar amount of securities sold in the offering as of the filing date. Select the "Indefinite" box if the amount
being offered is undetermined or cannot be calculated at the present time, such as if the offering includes securities to be acquired upon
the exercise or exchange of other securities or property and the exercise price or exchange value is not currently known or knowable. If an
amount is definite but difficult to calculate without unreasonable effort or expense, provide a good faith estimate. The total offering and
sold amounts should include all cash and other consideration to be received for the securities, including cash to be paid in the future under
mandatory capital commitments. In offerings for consideration other than cash, the amounts entered should be based on the issuer's good
faith valuation of the consideration. If necessary to prevent the information supplied from being misleading, also provide a clarification in
the space provided.

 Item 14.  Investors.  Indicate whether securities in the offering have been or may be sold to persons who do not qualify as accredited
investors as defined in Rule 501(a), 17 CFR 230.501(a), and provide the number of such investors who have already invested in the
offering. In addition, regardless of whether securities in the offering have been or may be sold to persons who do not qualify as accredited
investors, specify the total number of investors who already have invested.

Item 15.  Sales Commission and Finders' Fees Expenses.  The information on sales commissions and finders' fees expenses may be given
as subject to future contingencies.

Item 16.  Use of Proceeds.  No additional instructions.

Signature and Submission.  An individual who is a duly authorized representative of each issuer identified must sign, date and submit this
notice for the issuer. The capacity in which the individual is signing should be set forth in the "Title" field underneath the individual's name.

The name of the issuer(s) on  whose behalf the notice is being submitted should be set forth in the "Issuer" field beside the individual's
name;  if the individual is signing on behalf of all issuers submitting the notice, the word "All" may be set forth in the "Issuer" field.  Attach
signature continuation page(s) to have different individuals sign on behalf of different issuer(s).  Enter the number of continuation pages
attached and included in the filing.  If no continuation pages are attached, enter "0".
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FORM D U.S. Securities and Exchange Commission
Washington, DC 20549

Items 1 and 2 Continuation Page

Item 1 and 2.  Issuer's Identity and Contact Information (Continued)

  
        

    

  

 
 
  

 

 

  

 

 

      
    

 

Name of Issuer
 Previous Name(s) None

   

     
     

       

  
  

  
  
 

    

Jurisdiction of Incorporation/Organization

Entity Type  (Select one)

Corporation

Limited Partnership

Limited Liability Company

General Partnership

Business Trust

Other (Specify)
Year of Incorporation/Organization
(Select one)

Over Five Years Ago Within Last Five Years
 (specify year)

Yet to Be Formed

At your option, supply separate contact information for this issuer:

Street Address 1 Street Address 2

City State/Province/Country ZIP/Postal Code Phone No.

Name of Issuer Previous Name(s) None

Jurisdiction of Incorporation/Organization

Year of Incorporation/Organization
(Select one)

Over Five Years Ago Within Last Five Years
     (specify year)

Yet to Be Formed

Entity Type  (Select one)

 Corporation

Limited Partnership

Limited Liability Company

General Partnership

Business Trust

Other (Specify)

At your option, supply separate contact information for this issuer:

Street Address 1 Street Address 2

City State/Province/Country ZIP/Postal Code Phone No.

Name of Issuer
Previous Name(s) None

Jurisdiction of Incorporation/Organization

Year of Incorporation/Organization
(Select one)

 Over Five Years Ago  Within Last Five Years
    (specify year)

Yet to Be Formed

Entity Type  (Select one)

Corporation

Limited Partnership

Limited Liability Company

General Partnership

Business Trust

Other (Specify)

At your option, supply separate contact information for this issuer:

Street Address 1 Street Address 2

City State/Province/Country ZIP/Postal Code Phone No.

   (Copy and use additional copies of this page as necessary.)
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FORM D U.S. Securities and Exchange Commission

Washington, DC 20549

Item 3 Continuation Page

Item 3.  Related Persons  (Continued)3. Related Persons (continued)
Last Name First Name Middle Name

Street Address 1 Street Address 2

City State/Province/Country ZIP/Postal Code

Relationship(s): Executive Officer Director Promoter

Clarification of Response (if necessary)

Last Name First Name Middle Name

Street Address 1 Street Address 2

City State/Province/Country ZIP/Postal Code

Relationship(s): Executive Officer Director Promoter

Clarification of Response (if necessary)

Last Name First Name Middle Name

Street Address 1 Street Address 2

City State/Province/Country ZIP/Postal Code

Relationship(s): Executive Officer Director Promoter

Clarification of Response (if necessary)

Last Name First Name Middle Name

Street Address 1 Street Address 2

City State/Province/Country ZIP/Postal Code

Relationship(s): Executive Officer Director Promoter

Clarification of Response (if necessary)

(Copy and use additional copies of this page as necessary.)
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FORM D U.S. Securities and Exchange Commission
Washington, DC 20549

Item 12 Continuation Page

Item 12.  Sales Compensation  (Continued)3. Related Persons (continued)

             

 

             

          

          

   

 

Recipient Recipient CRD Number

No CRD Number

(Associated) Broker or Dealer None (Associated) Broker or Dealer CRD Number

No CRD Number

Street Address 1 Street Address 2

City State/Province/Country ZIP/Postal Code

States of Solicitation All States

 AL AK AZ AR CA CO CT DE DC FL GA HI ID

IL IN IA KS KY LA ME MD MA  MI MN MS MO

MT NE NV NH NJ NM NY NC ND  OH OK  OR PA
RI SC  SD TN  TX UT  VT VA WA WV WI WY  PR

Recipient Recipient CRD Number

No CRD Number

(Associated) Broker or Dealer None (Associated) Broker or Dealer CRD Number

No CRD Number

Street Address 1 Street Address 2

City State/Province/Country ZIP/Postal Code

States of Solicitation All States

 AL AK AZ AR CA CO CT DE DC FL GA HI ID

IL IN IA KS KY LA ME MD MA MI MN MS MO

MT NE NV NH NJ NM NY NC ND OH OK OR PA
RI SC SD TN TX UT VT VA WA WV WI WY PR

(Copy and use additional copies of this page as necessary.)
Form D  10



FORM D U.S. Securities and Exchange Commission
Washington, DC 20549

Signature Continuation Page

Signature and Submission3. Related Persons (continued)

The undersigned is the duly authorized representative of the issuer(s), identied in the field beside the individual's name below.

Issuer Name of Signer

Signature Title

Date

Issuer Name of Signer

Signature Title

Date

Issuer Name of Signer

Signature Title

Date

Issuer Name of Signer

Signature Title

Date

(Copy and use additional copies of this page as necessary.)
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Part One 

 

PERSONAL JURISDICTION 
 

 

I.    CPLR 301 

 

A. Presence 

 

 1. Corporations 

   

  (a) Supreme Court 

 

Daimler AG v. Bauman 

134 S. Ct. 746 (2014) 

 

Court declared in essence that NY’s well established “doing business” standard 

under which an unauthorized foreign corporation is subject to general 

jurisdiction in NY is unconstitutional.  Instead, general jurisdiction is present 

only when a corporation is “at home.”  There are three instances: (1) corporation 

is incorporated in the state; (2) corporation has its principal place of business in 

the state; and (3) “in an exceptional case” where the corporation’s activities in 

the state are “so substantial and of such a nature as to render the corporation at 

home in that state.”  COMMENT: (1) How is principal place of business 

determined?  (2)  What would be an example of the third permissible basis?  

Court concluded that no jurisdiction could be asserted over Daimler despite the 

fact that Daimler had multiple facilities in California, was the largest supplier of 

luxury vehicles in California, and had California sales representing 2.4% of its 

worldwide sales.  (3) Can a foreign parent corporation be at home in a state 

where it controls or dominates a subsidiary incorporated in that state or with its 

principal place of business there such that the subsidiary is a mere “department” 

of the parent under Delagi v. VW (29 N.Y.2d 426 [1972])?  (4) For further 

discussion of Daimler and its effects, see Connors, “Impact Of Recent US 

Supreme Court Decisions On Practice In NY,”  NYLJ, 6/18/14 and 7/21/14, p. 3, 

col. 1. 
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  (b) State Courts   
  

D&R Global Selections, S.L. v. Pineiro  

128 A.D.3d 486, 9 N.Y.S.3d 234 (1st Dep’t 2015), lv. granted 26 N.Y.3d 914, 23 

N.Y.S.3d 639 (2015) 

 

Court noted that as D, a Spanish winery, was not incorporated in NY and did not 

have its principal place of business in NY, there was no personal jurisdiction 

over it under CPLR 301. 

 

Carrs v. Avco Corp. 

124 A.D.3d 710, 2 N.Y.S.3d 533 (2d Dep’t 2015) 

 

Court affirmed dismissal of action against D for lack of personal jurisdiction, 

concluding, and citing Daimler, that P failed to establish, prima facie, that the 

activities of D in NY subjected it to personal jurisdiction pursuant to CPLR 301. 

  

(c) Federal Courts 

 

Chatwal Hotels & Resorts LLC v. Dollywood Co. 

90 F.Supp.3d 97 (SD NY 2015) 

 

Court notes that the traditional factors used in determining whether a foreign 

corporation is doing business in NY are relevant “only if they exist to such a 

degree in comparison to the corporations overall national and international 

presence that would render the corporation an ‘exceptional case’ where it is at 

home in additional forum.”  COMMENT:  For the ‘exceptional case’ standard, 

see also Presby Patent Trust v. Infiltrator Sys., 2015 WL 3506517 (DNH) 

(doing business continuously and systematically plus some unique connection to 

forum state that renders forum state a “surrogate” for corporation’s principal 

place of business).  

 

Ingenito v. Risi USA,  

2015 WL 874130 (SD NY) 

 

In this employment discrimination action, Court declined to determine whether 

CPLR 301 is applicable because the Court found that P has failed to allege facts 

that would support a finding that the exercise of general jurisdiction would 
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comport with due process.  P had not alleged that Ds are headquartered in New 

York or incorporated in New York, that Ds maintain their principal place of 

business in NY, or that Ds activities in NY as compared to the corporation’s 

global activities would otherwise indicate that D’s are “at home” in NY. 

 

Stroud v. Tyson Foods,  

2015 WL 1034452 (ED NY) 

 

In dismissing action based on Daimler Court stated: “In light of Daimler, it is 

uncertain whether New York’s doing business jurisprudence remains viable as a 

statutory means of exercising general jurisdiction over a foreign corporate 

defendant.  Regardless of whether New York’s statutory basis for general 

jurisdiction survives Daimler, it is clear that this Court’s exercise of general 

jurisdiction over Defendant would be inconsistent with constitutional due 

process as articulated in Daimler.” 

 

Epstein v. University of the South Pacific 

2015 WL 4002344 (SD NY)  

 

In this negligent misrepresentation and breach of contract action, P sought to 

exercise general jurisdiction over the D University located in Fiji and established 

under the laws of Fiji.  Court held the fact D received a grant in association with 

a company headquartered in NY, its Vice President for administration split his 

time between Fiji and NY where his wife and children lived and D solicited 

faculty candidates by publication within the SD NY on its website and the 

chronicle was insufficient to establish an “exceptional case.”  

 

In re Hellas Telecommunications 

524 B.R. 488 (Bank Ct., ED NY 2015) 

 

Case arose out of a failed leverage buyout of TIM Hellas Telecommunications, a 

large Greek company.  When Hellas filed a Chapter 15 petition for recognition 

of its earlier UK-based bankruptcy proceeding, its liquidators among other 

actions sued Deutsche Bank which financed certain transactions involving 

Hellas.  Court held general jurisdiction over Deutsche Bank could be asserted 

even though it was a German Bank with its principal placed of business in 

Germany because Deutsche Bank’s NY branch served as the Bank’s regional 

HQ, had $5 billion in assets in the U.S., and maintained substantial real estate as 
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well in the U.S.  COMMENT:  Proper as “exceptional case” under Daimler? 

  

2. Persons 

 

Burnham v. Superior Court 

495 U.S. 604 (1990) 

 

Service of process of person upon person while in NY, even if transient, is 

sufficient to confer general jurisdiction.  COMMENT:  Justice Sotomayor in 

her concurrence in Daimler noted the “incongruous” result created by Daimler 

when compared to Burnham. 

 

Okehe v. Momah 

132 A.D.3d 648, 17 N.Y.S.3d 746 (2d Dep’t 2015) 

 

In this post-Daimler decision, Court notes that an individual can be subject to 

P/J under 301 if doing business as an individual and not on behalf of a 

corporation.  COMMENT:  No mention of Daimler in decision. 

 

B. Consent 

 

 1. Corporation-Registration 

 

BCL §304(a) 

 

Under this statute, a foreign corporation that is registered to do business in NY 

consents to general jurisdiction. See, Augsburgy Corp. v. PetroKey Corp., 97 

A.D.2d 173 (3d Dep’t 1983).  COMMENT:  Does Daimler preclude mere 

registration as basis for general jurisdiction?  See, Knapp, Daimler Doomsday Is 

Doubtful, NYLJ, May 28, 2015; and Alexander, Practice Commentaries to 

CPLR 301, C301:8 (2015) (No).  Compare, Saperstein, “New York State 

Legislature Seeks To Overturn Daimler,” NYLJ, 5/20/15, p. 3, col. 3.  

 

B&M Kingstone, LLC v. Mega Intl. Comm. Bank,  

131 A.D.3d 259, 15 N.Y.S.3d 318 (1st Dep’t 2015) 

 

Florida Court entered a $39 million judgment against debtors in favor of P’s 

assignor, which judgment was domesticated in Nassau County.  P served an 
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information subpoena upon the NY branch of D bank, which was organized 

under laws of Taiwan with a principal place of business in Taipei to enforce the 

judgment.  Although it complied with demands pertaining to its NY branch, D 

refused to produce similar information regarding accounts and records at its 

branches outside NY.  If argued pursuant to Daimler, a court could not exercise 

general jurisdiction over an entity unless the entity could fairly be regarded as at 

home in the forum jurisdiction.  Thus, merely operating a branch office in the 

forum jurisdiction was insufficient to establish general jurisdiction.  D argued 

that, in this case, it was incorporated and had its principal place of business in 

Taiwan, and its operations in NY were so narrow and limited that it could not 

fairly be regarded as at home in NY.  Court held that while under Daimler NY 

did not have general jurisdiction over D’s worldwide operations, that fact did not 

end the inquiry as D consented to the necessary regulatory oversight in return for 

permission to operate in NY and therefore is subject to jurisdiction requiring it 

to comply with the appropriate Information Subpoenas. 

 

Corporate Jet Support, Inc. v. Lobosco Ins. Group 

2015 NY Slip Op. 32438(U) (Sup. Ct. N.Y. Co.) (Kern, J.) 

 

Augsburgy rule survives Daimler.   

 

Gucci v. Li 

768 F.3d 122 (2d Cir. 2014) 

 

In a footnote, n. 15, Court expressed its view that consent jurisdiction by 

registration is still viable after Daimler.   

 

Chatwal Hotels & Resorts LLC v. Dollywood Co. 

90 F.Supp.3d 97 (SD NY 2015) 

 

Court holds post-Daimler that the mere fact of being registered to do business is 

insufficient to confer general personal jurisdiction in a state that is neither the 

state of incorporation or principal place of business. 

 

Vera v. Republic of Cuba 

2015 WL 1244050 (SDNY 2015) 

 

Ps sued D for assassinating a family member allegedly for engaging in anti-
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Cuban activities, and was successful.  Seeking to satisfy the judgment in the 

SDNY, and to identify assets available tin other jurisdictions, P brought an 

action under the Foreign Sovereign Immunities Act against several banks, 

including BBVA, which was incorporated and had its principal place of business 

in Spain.  Court held general jurisdiction could be asserted over BBVA on the 

basis that BBVA was registered with and licensed by NY’s Department of 

Financial Supervision. 

 

 2. Corporation-Agreement 

 

Zucker v. Basel, LLC 

2015 NY Slip Op. 50055(U) (Sup. Ct. Kings Co.) (Demarest, J.) 

 

Court noted in finding no personal jurisdiction:  “There has been no evidence 

adduced or facts alleged that Basel LLC is “at home” in NY or engages in any 

continuous business activity in NY.  Without its express written consent to 

jurisdiction, either contractually, through a forum selection clause, or statutorily 

by registering to do business, it cannot be involuntarily subjected to this Court’s 

jurisdiction.”  

 

C. Domicile 

 

Magdalena v. Lins 

123 A.D.3d 600, 999 N.Y.S.2d 44 (1st Dep’t 2014) 

 

Court notes that domicile of individual D may still be a basis for personal 

jurisdiction after Daimler.  COMMENT:  Correct? 

 

Reich v. Lopez 

2015 WL 1958878 (SD NY)  

 

D lived in NY, maintaining an expensive apartment and kept most of his money 

in NY banks which was virtually all of his assets.  He maintained he was a 

domiciliary of Venezuela, and not NY.  Court held that if D was a NY 

domiciliary he could be subject to jurisdiction in NY.  Court held P failed to 

establish prima facie that D was a domiciliary of NY.   

 



13 

 

II. CPLR §302(a) 

 

A. Due Process and Specific Jurisdiction 

   

Walden v. Fiore 

134 S. Ct. 1115 (2014) 

 

When specific jurisdiction is involved, e.g., long-arm basis, Court held that the 

due process “minimum contacts” analysis requires the contacts to be based on a 

D’s individual contacts with a forum state, and not based solely on the 

relationship the D may have with the Ps or third-parties who reside in the state. 

In essence, the inquiry is whether D’s activities connect D with the forum state 

in a meaningful way. COMMENT: Walden raises concerns about the 

application CPLR 302(a)(3)(a)(ii) where the only connection D may have with 

NY is ability to foresee consequences of the act in NY. 

 

Eades v. Kennedy PC Law Offices 

 799 F.3d 161 (2d. Cir. 2015) 

 

In the course of finding personal jurisdiction present under CPLR 302(a)(1),  

Court observed:  “As an initial matter, we note that despite the fact that CPLR 

302(a)(1) of New York’s long-arm statute and constitutional due process are not 

coextensive, and that personal jurisdiction permitted under the long-arm statute 

may theoretically be prohibited under due process analysis, we would expect 

such cases to be rare.” 

 

In re Lehman Brothers Holdings Inc.  

2015 WL 9488200 (Bkt. Ct. SDNY)  

 

Chapter 11 trustee brought adversary proceeding against Australian corporation 

to recover funds distributed upon termination of debtor’s pre-petition portfolio 

swap; and corporation moved to dismiss based on lack of personal jurisdiction. 

Court held the corporation which acted as sub-custodian of notes that were 

involved in debtor’s prepetition portfolio swap qualified as “mere department” 

of Australian bank, so that determination that bankruptcy court could exercise 

personal jurisdiction over bank would also result in its being able to exercise 

personal jurisdiction over corporate sub-custodian, given that corporation and 

bank had common ownership and an interlocking directorate, that corporation 
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acted as sub-custodian, in vast majority of case, only when its custodial account 

holders were first clients of bank and ceased accepting new clients when bank 

decided to sell its custody business, that corporation’s custodial account holders 

paid bank directly and that corporation was eligible only for reimbursement of 

its expenses, and that corporation had no employees of its own but carried on 

business using bank employees and had no marketing or operational policy 

independent of bank’s business. In so ruling, Court stated that it can rely on 

“mere department” theory in order to assert jurisdiction over entity controlled by 

another entity over which court has only specific personal jurisdiction, and not 

general personal jurisdiction. Here, Court found there was no specific 

jurisdiction over the bank. 

 

B. Bases 

 

 1. CPLR 302(a)(1) 

 

Miniella v. Restifo 

124 A.D.3d 486, 3 N.Y.S.3d 322 (1st Dep’t 2015) 

 

Court granted motion to dismiss this medical malpractice action for lack of 

personal jurisdiction.  It noted there was no jurisdiction under CPLR 302(a)(1) 

despite D’s association with medical practice that displayed a NY address and 

telephone number on a website where there was no evidence that physician 

himself transacted any business within NY or that he contracted anywhere to 

supply goods or services in the state.  Citing Paterno v. Laser Spine Inst., 24 

N.Y.3d 370, 998 N.Y.S.2d 720 (2014), Court noted the website merely imported 

information without permitting a business transaction. 

 

Paradigm Marketing Consortium v. Yale New Haven Hospital   

124 A.D.3d 736, 2 N.Y.S.2d 180 (1st Dep’t 2015)   

  

In this breach of contract action, D moved to dismiss for lack of personal 

jurisdiction over it because all of its business was conducted in Connecticut. 

Court denied the motion stating: “The complaint asserts that D, through its 

agent, solicited the P’s services while present in NY. The record indicates that 

the D’s agent traveled to NY for three meetings with P before the parties 

finalized their agreement, and that D’s agent subsequently traveled to NY in 

furtherance of the contract. Moreover, the parties engaged in numerous 
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telephone and email communications regarding the contract. Under the totality 

of the circumstances, D conducted sufficient purposeful activities in NY, which 

bore a substantial relationship to the subject matter of this action, so as to avail 

itself of the benefits and protections of New York’s laws.” 

 

Mahendra v. National Gold & Diamond Center 

125 A.D.3d 454, 3 N.Y.S.3d 27 (1st Dep’t 2015) 

 

P, a NY wholesale supplier of loose diamonds on consignment to vendors, sued 

D, a California seller of jewelry, including goods it accepted on consignment, 

seeking to recover monies owed it for unpaid merchandise.  Court held the 

telephone dealings between the parties over a several-year period and in the two 

transactions at issue were sufficient to constitute the transaction of business.  It 

noted that while the NY courts have generally held telephoning a single order for 

a shipment of goods to another state to be insufficient for finding purposeful 

activity conferring personal jurisdiction, here the quality of the D’s conduct was 

sufficient. 

 

Kennedy v. Yousaf 

127 A.D.3d 519, 5 N.Y.S.3d 725 (1st Dep’t 2015) 

 

Court held Ps failed to establish that Ds transacted business in NY from which 

P’s causes of action arose.  It stated:  “Ps own NY activities relating to their 

management agreement with Ds cannot be attributed to Ds.  The fact that Ds 

negotiated the agreement and communicated with Ps via email and telephone is 

insufficient to constitute the transaction of business in NY.  Contrary to their 

contention, Ps did not demonstrate that Ds intended to take advantage of NY’s 

unique resources in the entertainment industry.  Nor did Ps show that Ds’ two 

appearances in NY had a substantial relationship to Ps’ claims.” 

 

Rushaid v. Pictet & Cie 

127 A.D.3d 610, 9 N.Y.S.3d 16 (1st Dep’t 2015),  

lv. granted 26 N.Y.3d 909, 20 N.Y.S.3d 544 (2015) 

 

Ps alleged that Ds, a private Swiss bank and its officers provided assistance to 

Ps’ former employees by creating a corporate entity and bank accounts to accept 

money that the employees were taking as kickbacks and bribes in breach of their 

fiduciary duty to Ps.  Ds effected the wire transfers that moved the alleged 



16 

 

kickbacks into the accounts they used, using correspondent accounts in NY to 

effectuate the transfers.  Ps claimed personal jurisdiction over Ds on the basis 

they were transacting business in NY.  Court rejected argument on the ground 

that since the employees directed Ds to wire the money to “Citibank NA, New 

York” in favor of “Pictet & Co. Bankers Geneva,” Ds were merely carrying out 

instructions and thus did not purposefully avail themselves of the privilege of 

conducting business in NY.   

 

Wilson v. Dantas 

128 A.D.3d 176, 9 N.Y.S.3d 187 (1st Dep’t 2015) 

 

Ds, a foreign national, a foreign corporation and a foreign limited partnership, 

moved pursuant to CPLR 3211(a)(8) to dismiss this action arising out of a 

foreign international financial transaction.  Court held the statutory requirement 

that Ds transact “any” business in NY was satisfied by the existence of a 

shareholder agreement, which P alleged was violated, as well as the broader 

transaction of which that agreement was part, since P alleged that that agreement 

was negotiated and executed in NY.  Accepting as true the allegation that the 

three agreements comprising the transaction were drafted in NY by lawyers for a 

non-appealing D, and drawing inferences in P’s favor, as must be done on Ds’ 

motion to dismiss, it must be inferred that Ds engaged in negotiations with the 

non-appealing D in NY so that those agreements could be drafted.  The nature 

and purpose of the parties’ solitary business meeting conducted for a single day 

in NY at which the agreements were signed cold supply the minimum contacts 

necessary to subject a non-resident participate to the jurisdiction of the NY 

courts.  The Court further held that Ds statutory requirement that Ps’ claims 

“arise from” Ds’ NY contacts was satisfied to the extent his claims arose 

“solely” from a shareholder agreement, which was drafted and executed in NY 

and which Ds allegedly violated by not paying him a percentage of the profits 

generated by the transaction.  There was an articulable nexus between that 

transaction and P’s claims because the agreement was formed in NY and his 

claims seeking compensation arose directly from it. Lastly, Ds had sufficient 

minimum contacts with NY by purposefully entering the state to negotiate and 

execute contracts with P’s former employer, a NY entity, and P.  Those contracts 

established an ongoing relationship between the parties that lasted nearly 10 

years.  Two of the three contracts comprising the transaction included NY forum 

selection clauses and, although the third contract, which Ds allegedly breached 

by not tendering to P a share of the profits of the transaction, included a Cayman 
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Islands forum selection clause, that clause was non-exclusive and the agreement 

was substantially related to the broader transaction establishing the subject 

investment program, so Ds should have reasonably expected to defend their 

actions in NY. Court distinguished cases finding no transaction of business 

where the only NY contact was D’s execution in NY of a contract that was 

negotiated outside NY and performance was to be outside NY. 

 

Stern v. Four Points 

133 A.D.3d 514, 19 N.Y.S.3d 289 (1st Dep’t 2015) 

 

P alleged that while in NY, she reserved a room at D1’s “Sheraton” hotel in 

Michigan using an interactive website maintained by D2 for Sheraton hotels.  

During her stay, P tripped over a walkway on the hotel’s premises and was 

injured.  Court held that although D1’s hotel participation in the interactive 

website for Sheraton hotels may demonstrate that it transacted business in NY, 

the relationship between D1’s website activities and P’s negligence action 

arising from an allegedly defective condition of premises in Michigan is too 

remote to support the exercise of long-arm or specific jurisdiction under CPLR 

302(a)(1).  

 

Cotia (USA), Ltd. v. Lynn Steel Corp. 

134 A.D.3d 483, 21 N.Y.S.3d 231 (1st Dep’t 2015) 

 

Proof in this action showed only a purchase and sale transaction where the in-

state P shipped goods to the out-of-state Ds who then failed to pay for the goods, 

which is “the classic instance in which personal jurisdiction is found not to 

exist.” 

 

People v. Orbital Publishing Group 

50 Misc.3d 811, 21 N.Y.S.3d 573 (Sup. Ct. N.Y. Co. 2015) (Edmead, J.) 

 

Attorney General brought special proceeding, under Executive Law, petitioning 

for an order permanently enjoining seller of magazines from soliciting business 

in violation of state consumer protection laws.  Ds solicit subscriptions on behalf 

of national magazines.  One D, an Oregon corporation, asserted there was no 

basis to assert CPLR 302(a)(1) transaction of business personal jurisdiction.  D, 

performs various data management services for companies that solicit 

subscriptions in NY, supporting and facilitating them, and its profits arise from 
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those solicitations.  Court noted that it is an unresolved question in NY whether 

a non-domiciliary is subject to jurisdiction under CPLR 302(a)(1) where it relies 

on contacts with NY that are indirect in two ways: they are sent through the mail 

and they are sent by sister entities that, together with the non-domiciliary, form a 

single business model.  Court found personal jurisdiction was present in these 

circumstances.  It also held that D had constitutionally sufficient minimum 

contacts with NY “(1) because it facilitates the solicitations of NY residents by 

processing their mailing addresses, payments, and refunds, and by having a role 

in determining the content of solicitations sent to NY residents’ and (2) because 

it receives its revenue from a company organized under NY law. It comports 

with notions of fair play and substantial justice to bring D before a NY court 

because it derives its revenue from facilitating the solicitations of hundreds of 

thousands of NY residents. In this circumstance, D can reasonably expect to be 

brought before a NY court if those solicitations violate NY law.”  

 

2. CPLR 302(a)(3) 

 

Finerty v. Abex Corp. 

125 A.D.3d 564, 5 N.Y.S.3d 40 (1st Dep’t 2015) 

 

In this asbestos action bought by P who claimed he was exposed to asbestos 

while working as a mechanic in Ireland, Ford, UK moved to dismiss for lack of 

personal jurisdiction.  Court granted motion, finding that while P’s injury 

occurred in NY where his methoselioma manifested itself, P failed to establish 

that Ford UK expected or should reasonably have expected that his exposure to 

asbestos in Ireland would have consequences in NY.   COMMENT:  Court did 

not discuss or otherwise cite Walden.  COMMENT:  Can an argument be made 

that P was injured in Ireland where his exposure to asbestos occurred? 

 

Stern v. Four Points 

133 A.D.3d 514, 19 N.Y.S.3d 289 (1st Dep’t 2015) 

 

Where P was injured when she tripped and fell in D’s hotel in Michigan, 

personal jurisdiction cannot be asserted under CPLR 302(a)(3), which applies 

when a tortious act committed outside the state causes injury within the state, 

because P’s injury occurred in Michigan. 

 



19 

 

Cotia (USA), Ltd. v. Lynn Steel Corp. 

134 A.D.3d 483, 21 N.Y.S.3d 231 (1st Dep’t 2015) 

 

As to the tort committed without the state, P pointed to an alleged fraudulent 

conveyance of Ds’ assets to a third party.  Court held personal jurisdiction did 

not lie because “the situs of the injury is the location of the original event which 

caused the injury, not the location where the resultant damages are subsequently 

felt.”  COMMENT:  Could this action be deemed one involving a commercial 

tort and thus injury occurs where there is a direct monetary loss, here NY?  See, 

Sybron v. Wetzel, 46 N.Y.2d 197, 413 N.Y.S.2d 127 (1978). 

 

People v. Orbital Publishing Group 

50 Misc.3d 811, 21 N.Y.S.3d 573 (Sup. Ct. N.Y. Co. 2015) (Edmead, J.) 

 

For facts see (a)(1) above.  Court also held that personal jurisdiction was proper 

under CPLR 302(a)(3)(ii) as D committed the tortious act of reviewing and 

processing solicitations that violate NY law; it is clear that D derives substantial 

revenue from interstate commerce; and that D should have anticipated that the 

solicitations would have consequences within NY.  Exercise of personal 

jurisdiction under this provision is also constitutionally proper. 

 

 3. “Fiduciary Shield” 

 

People v. Orbital Publishing Group 

50 Misc.3d 811, 21 N.Y.S.3d 573 (Sup. Ct. N.Y. Co. 2015) (Edmead, J.) 

 

For facts, see above.  The “owner, president and principal laborer” of D moved 

to dismiss, arguing all of her contacts with NY were conducted in her corporate 

capacity and do not confer jurisdiction over her as an individual.  However, 

Court noted NY has rejected the “fiduciary shield doctrine.”  Thus, she may not 

avoid jurisdiction because she was working as an officer of D while accruing 

contacts with NY.  This is especially true since she enjoyed almost total control 

over D as its owner, president and principal laborer.  Since she herself conducted 

all of the activity ascribed to D in the petition, and as any benefit that accrued to 

D also accrued to her, she is subject to jurisdiction in NY for the same reasons 

that D is. 
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4. Discovery 

 

Minella v. Restifo 

124 A.D.3d 486, 3 N.Y.S.3d 322 (1st Dep’t 2015) 

 

Court held discovery on the personal jurisdiction issue, discussed supra, was not 

warranted as P failed to make a “sufficient start” in demonstrating that existence 

of long-arm jurisdiction over D. 

 

III. VEHICLE & TRAFFIC LAW §253 

 

Torres v. Santus LLC 

2014 WL 978431 (ED NY) (Ross, J.) 

 

Court awards default judgment against D, a foreign corporation, over whom 

personal jurisdiction was present under V&T §253.  COMMENT:  Compatible 

with Daimler and Walden?  Certainly should be. 
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Part Two 

 

PROPER COURT 
 

 

I. SUBJECT MATTER JURISDICTION 

 

A. Generally 

 

Mortgage Electronic Registration Systems v. Gifford 

133 A.D.3d 429, 20 N.Y.S.3d 9 (1st Dep’t 2015) 

 

D sought to vacate judgment of foreclosure on the ground that P lacked standing 

to sue and thus Supreme Court lacked subject matter jurisdiction.  Court rejected 

the argument, noting that whether the action is being prosecuted by the proper 

party does not affect the power of the Court to entertain the action and determine 

the issue of standing. 

 

B. Commercial Division 

 

22 NYCRR 202.70 

 

Effective February 17, 2014, the monetary thresholds for commencing an action 

in the commercial Division were raised in those Judicial Districts and Counties 

which have a Commercial Division.  These thresholds should be reviewed for 

further revisions. 

 

II. FOREIGN CORPORATIONS 

 

 A. BCL §1312(a) 

 

U.S. Legal Support, Inc. v. Eldad Prime, LLC 

125 A.D.3d 486, 5 N.Y.S.3d 1 (1st Dep’t 2015) 

 

In this contract action, Court held the defense that P, a foreign corporation, was 

unauthorized and therefore lacked capacity to sue pursuant to BCL §1312(a), if 

it ever was valid, was rendered ineffectual by P’s cure of the alleged defect.  
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Court also noted that D failed to carry its burden of demonstrating, in the first 

instance, that P was required to comply with BCL §1301(d). 

 

Gemstar Canada, Inc. v. George A. Fuller Co., Inc. 

127 A.D.3d 689, 6 N.Y.S.3d 552 (2d Dep’t 2015) 

 

In this action by a Canadian corporation to domesticate a Canadian judgment, 

Court held that D failed to establish that the action is barred by BCL §1312(a) 

which generally prohibits a foreign corporation doing business in NY without a 

certificate of authority from the NY Secretary of State from maintaining an 

action in the NY courts, as it failed to demonstrate that P’s “activities are so 

systematic and regular as to manifest continuity of activity in NY.”  Thus, D did 

not rebut the presumption that P, as a foreign corporation without such a 

certificate of authority did not do business in NY. 

 

B. BCL §1312(b) 

 

Provision provides that a foreign corporation that fails to obtain authorization 

does not prevent that corporation from defending itself when sued. 

 

C. BCL §1314(b) 

 

D&R Global Selections v. Pineiro  

128 A.D.3d 486, 9 N.Y.S.3d 234 (1st Dep’t 2015). lv. granted 26 N.Y.3d 914, 23 

N.Y.S.3d 639 (2015) 

  

Court granted S/J to D for lack of subject matter jurisdiction pursuant to BCL § 

1314 which precludes, with several exceptions, an action by a foreign 

corporation against another foreign corporation. It noted that action did not fall 

within the (b)(4) exception since, while D’s visits to NY to promote its wine 

constitute the transaction of business here, there is no substantial nexus between 

plaintiff’s claim for unpaid commissions in connection with the sales of that 

wine, pursuant to an agreement made and performed wholly in Spain, and those 

promotional activities; and action did not fall within the (b)(5) exception because 

there was no CPLR 301 personal jurisdiction.  COMMENT:  BCL §1314(b)(5) 

refers to CPLR 302 jurisdiction and BCL §1314(b)(4) refers to foreign 

corporation “doing business or authorized to do business” in NY. 
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Mergent Services v. ITEX Corp. 

130 A.D.3d 408, 13 N.Y.S.3d 367 (1st Dep’t 2015) 

 

D sought to dismiss action and to compel arbitration.  Action was dismissed.  

Court rejected P’s argument that D, an unauthorized foreign corporation doing 

business in NY, could not compel arbitration because BCL §1312(b) does not 

bar a corporation seeking to compel arbitration defensively.  

 

III. FORUM SELECTION CLAUSES 

 

A.  Enforceability 

 

Mahendra v. National Gold & Diamond 

125 A.D.3d 454, 3 N.Y.S.3d 27 (1st Dep’t 2015) 

 

In this breach of contract action, P sent to D invoices for diamonds D purchased 

which had a provision stating D consented to exclusive jurisdiction of the state 

and federal courts in New York County.  D had placed orders for the diamonds 

by telephoning P.  Court held D was not bound by clause as under UCC 2-

207(2) the clause was an additional term that materially altered the parties’ 

agreement. 

 

Thor Gallery at South DeKalb v. Reliance Mediaworks 

131 A.D.3d 431, 15 N.Y.S.3d 766 (2d Dep’t 2015) 

 

While the parties’ agreement had a forum selection clause designating Georgia, 

Court did not enforce it, noting the clause was permissive.  COMMENT:  Court 

then denied D’s forum non conveniens motion. 

 

Fritsche v. Carnival Corp. 

132 A.D.3d 805, 18 N.Y.S.3d 413 (2d Dep’t 2015) 

 

Court enforced forum selection clause designating Miami-Dade County, Florida 

as court having exclusive jurisdiction to resolve disputes, noting Ps had “a 

reasonable opportunity to review their tickets, and there is no allegation of fraud 

or overreaching.  See generally, Carnival Cruise Lines, Inc. v. Shute, 499 US 

585, 593-595 [1991]; Karlsberg v. Hunter Mtn. Ski Bowl, Inc., 131 A.D.3d 1121 

(2015).” 
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Town of Verona v. Cuomo 

136 A.D.3d 36, 22 N.Y.S.3d 241 (3d Dep’t 2015) 

 

In this D/J action challenging settlement agreement between State, counties and 

Indian tribe under which, inter alia, land within town boundaries was placed into 

trust, Court held trial court properly dismissed action as the agreement contained 

a forum selection clause providing that the Northern District federal court has 

exclusive jurisdiction to enforce the agreement and entertain challenges to its 

enforceability. 

 

Northern Leasing Sys. v. French 

48 Misc. 3d 43, 13 N.Y.S. 3d 855 (App. T. 1st Dep’t) 

 

Court held forum selection clause designating NY courts was unenforceable, 

noting parties’ dispute had no substantial nexus with NY.  Documents were 

executed in CA, D’s business is located in CA and D is a resident of CA with no 

ties to NY.  Moreover, as D is 86 years old and only $1,839.77 is in dispute, 

enforcement would be unreasonable.  In order to ensure availability of forum, 

Court then conditioned dismissal upon D’s waiver of any jurisdictional and SOL 

defenses in CA.  NOTE:  Court also granted D’s motion to dismiss on FNC 

grounds. 

 

Sellers v. Carnival Cruise Line 

2015 NY Slip Op. 51455(U) (Civ. Ct. Kings Co.) (Levine, J.) 

 

In this small claims action, D moved for reargument of denial of its motion to 

dismiss for lack of P/J, which was granted.  Court noted that in prior decision it 

denied the branch of the motion seeking dismissal based upon a forum selection 

clause, designating Florida court having exclusive jurisdiction over any disputes.  

Court did not enforce the forum selection clause as it was unreasonable to expect 

P to bring a small claim in Florida in view of the expense, which could 

conceivably be greater than the actual claim. Noting that Civil Court Act sets 

forth a simple, informal and inexpensive procedure for the prompt determination 

of matters in the Small Claims Part, and requiring that a claimant in the Small 

Claims Part go to Florida to pursue his claim would defy the objective of the 

establishment of that Part.  
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B. Federal Courts 

 

Atlantic Marine Constr. Co. v. US District Court 

134 S. Ct. 568 (2013) 

 

Court held that where an action is commenced in a federal court not permitted 

under a forum selection clause, the clause may be enforced by a motion to 

transfer under 28 USC §1404(a).  It declined to consider whether dismissal 

under FRCP 12(b)(6) would be appropriate.  Court also noted in determining 

whether transfer meets §1404(a)’s requirements, the clause should control 

except in unusual cases.  Lastly, it noted that where the action is commenced in 

the forum not specified a §1404(a) transfer does not carry with it the original 

venue’s choice of law rules. 

 

Santos v. Costa Cruise Lines 

2015 WL 1034441 (ED NY) 

 

P’s husband suffered a heart attack while they were passengers on D’s cruise 

ship, and then died in Croatia.  P’s action as commenced in NY state court was 

removed to federal court, and D moved to dismiss based on the parties’ passage 

ticket contract which required all claims to be litigated in Italy.  Court granted 

the motion.  Initially, applying the four-part federal analysis for determining 

whether a forum selection clause is valid, considering: (1) whether the clause 

was reasonably communicated to P, which is a question of law, (2) whether the 

clause is mandatory or permissive, (3) whether the claims and parties involved in 

the suit are subject to the forum-selection clause; if the clause was 

communicated to the resisting party, has mandatory force, and covers the claims 

and parties, and (4) whether the “resisting” party has rebutted the presumption of 

enforceability by making a sufficiently strong showing that enforcement would 

be unreasonable or unjust, or that the clause was invalid for such reasons as 

fraud or overreaching.”  Court held clause was enforceable.  Lastly, the Court 

applying Atlantic Marine noted that once the parties’ forum-selection clause has 

been determined to be valid, the court, in determining whether P has shown why 

the court should not transfer the case to the forum to which the parties agreed, 

should not consider arguments about the parties’ private interests, but may 

consider arguments about public-interest factors only, including the 

administrative difficulties flowing from court congestion, the local interest in 

having localized controversies decided at home, and the interest in having the 
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trial of a diversity case in a forum that is at home with the law.  Here, P failed to 

assert any public interest factors would have provided a basis for not enforcing 

the clause, as she did not allege that trial in Italian courts would pose any 

administrative difficulties, that NY court had an interest in deciding the 

controversy, which involved and Italian-owned ship that departed from and 

returned to Italy and the death of a passenger in Croatia, or that it would be 

easier for a NY court than an Italian court to adjudicate the case, which would be 

governed by Italian law.    

 

Berkson v. Gogo 

97 F. Supp.3d 359 (ED NY) 

 

In this punitive class action, Ps sued Gogo, an online provider of Wi-Fi Internet 

connections to airline travelers, alleging improper auto-renewal of their initial 

sign-up.  D moved to transfer venue to Chicago based upon the choice of forum 

provisions in its “Terms of Use.”  Court denied motion, finding, upon an 

assessment of a user’s assent to the online agreements, that Ps did not assent to 

the venue provision because it was not brought to Ps’ attention that they were 

assenting to the Terms of Use.  

 

IV. FORUM NON CONVENIENS 

                

A. Application of Factors 

 

Lerner v. Friends of Mayanot Institute  

126 A.D.3d 431, 4 N.Y.S.3d 202 (1st Dep’t 2015)  

 

P was allegedly assaulted while on a tour in Israel. He commenced a negligence 

and breach of contract action against tour operator and others. All the parties 

were either residents of NY or incorporated in NY, and P’s treating physicians 

were located in NY. Court held while assault occurred in Israel, action had a 

substantial nexus with NY.  Court also noted that Ds failed to show that NY 

courts would be unable to apply Israeli law, should the necessity arise. 
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Wilson v. Dantas 

128 A.D.3d 176, 9 N.Y.3d 187 (1st Dep’t 2015) 

 

Court held the action brought by P, a former NY and current foreign resident, 

against Ds, a foreign national, a foreign corporation and a foreign limited 

partnership, arising out of an international financial transaction was not subject 

to dismissal on FNC grounds.  It noted Ds failed to meet the heavy burden of 

demonstrating that P’s selection of NY was not in the interest of substantial 

justice.  Although the contract that P alleged was violated by Ds’ failure to pay 

him a percentage of the profits of the transaction contained a Cayman Islands 

choice-of-law provision, and the applicability of foreign law is an important 

consideration weighting in favor of dismissal, the action involved only one 

foreign jurisdiction’s law, thereby diminishing the burden on NY courts.  While 

the remaining parties in the action were foreign national non-residents of NY, 

the entire transaction was designed and the related contracts negotiated and 

signed in NY, several of the entities involved were located in NY, and P argued 

that many of the witnesses and documents related to the litigation were in NY.  

Moreover, there was no undue hardship to Ds who entered NY to transact 

business and continued to have contacts with NY entities during the performance 

of the contract; and absence of jury trial in Cayman Islands was a hardship 

weighing in favor of NY.  COMMENT:  What result if non-NY forum was 

designated? 

 

Coelho v. Grate Auction Co. 

128 A.D.3d 615, 11 N.Y.S.3d 13 (1st Dep’t 2015)  

 

Court upheld denial of forum non conveniences motion, noting “this is a 

multijurisdictional action with no single convenient forum amenable to all the 

parties.” 

 

Kreiger v. Glatter 

129 A.D.3d 536, 11 N.Y.S.3d 161 (1st Dep’t 2015)  

 

Court held D failed to meet its “heavy burden” of establishing that NY is an 

inconvenient forum and that there is no substantial nexus between NY and the 

action. While all the parties and a number of P’s treating healthcare providers 

are NJ residents, the balance of the relevant factors weighs in favor of a NY 

forum. Court noted the motor vehicle accident occurred in NY County, P and D 
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were travelling in the course of their employment at the time, P received 

considerable treatment in NY, including at a hospital emergency room and an 

orthopedics practice, and underwent knee surgery here; the NYCPD responded 

to the accident; and the police officer could testify as to an 

inculpatory statement made by D.  

 

Thor Gallery at South DeKalb v. Reliance Mediaworks 

131 A.D.3d 431, 15 N.Y.S.3d 766 (1st Dep’t 2015)  

 

In this action seeking to enforce a personal guaranty applicable to lease, 

commenced in New York county, D sought to dismiss on forum non 

conveniences ground. Court denied the motion, finding the action had a 

substantial nexus to New York. It noted both parties were authorized to do 

business in NY and P’s principal place of business was in NY. While the real 

property that is the subject of the lease was located in Georgia, the property was 

not in issue and the D guarantor signed the guaranty in NJ and did not do any 

business in Georgia. COMMENT: Court gave little weight to the guaranty’s 

forum selection clause designating Georgia as the clause was permissive.  

 

Metz v. Davis Polk Wardwell 

133 A.D.3d 501, 19 N.Y.S.3d 162 (1st Dep’t 2015) 

 

P, a law firm recruiter, commenced this action against NYC law firm arising out 

of the recruitment of an attorney for the firm’s Hong Kong office.  P claimed he 

introduced the attorney to the firm, and all discussions occurred with that 

attorney in Hong Kong, with P “reaching across the Pacific.”  Trial court 

dismissed the action on FNC grounds, and Court affirmed, noting negotiations 

were directed to Hong Kong and key witnesses were located there.  Rejecting 

P’s argument that Hong Kong is not an adequate forum on the basis that he 

would be unable to retain counsel on a contingency basis, Court stated P ignored 

the hardship to D whose key witnesses are located in Hong Kong, and noted 

admissibility problems with respect to electronic discovery, and the likely 

application of the law of Hong Kong.” It concluded: “Since this action is almost 

entirely concerned with events and law in Hong Kong, it cannot be said that the 

action has a substantial nexus with NY.” 
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Corporate Jet Support, Inc. v. Lobosco Ins. Group 

2015 NY Slip Op. 32438(U) (Sup. Ct. N.Y. Co.) (Kern, J.) 

 

After determining general jurisdiction was present, Court granted FNC motion.  

It found after balancing all of the relevant factors that NJ is a more appropriate 

forum for this dispute to be adjudicated.  As an initial matter, there is no nexus 

to NY.  This action involves one NJ corporation suing another NJ corporation 

for professional malpractice regarding the insuring of a warehouse in NJ.  

Moreover, NJ is an available forum where this action can be heard.  Indeed, as 

both corporations are NJ residents, there will be no prejudice to either party in 

adjudicating this action in NJ.  Thus, the court finds that, as this case has no 

substantial nexus to NY and involves two NJ corporations, the interests of 

justice and the convenience of the parties will best be served by adjudicating this 

action in NJ, not NY. 

 

V. VENUE 

 

A. Venue Contractual Clause 

 

Casale v. Sheepshead Nursing & Rehab Ctr. 

131 A.D.3d 436, 13 N.Y.S.3d 904 (2d Dep’t 2015)  

 

In this action commenced in Kings County, D, a facility located in Brooklyn, 

moved to change venue to Nassau County pursuant to a forum selection/venue 

clause contained in the facility’s Admission Agreement signed by P on behalf of 

decedent wife. Court granted motion, finding P failed to show that enforcement 

of the clause would be unreasonable, unjust, or in contravention public policy, or 

that the inclusion of the clause in the agreement was the result of fraud or 

overreaching; and that a trial in Nassau County would be so gravely difficult 

that, for all practical purposes, P would be deprived of his day in court. Court 

also held the clause was binding on P as clause provided that it was binding on 

the parties “administrators,” and P was the appointed administrator of his wife’s 

estate.  

 



30 

 

Karlsberg v. Hunter Mtn. Ski Bowl 

131 A.D.3d 1121, 16 N.Y.S.3d 746 (2d Dep’t 2015) 

 

In this personal injury arising out of snowboarding activities at D’s facility in 

Greene County, D moved to change venue from Suffolk County to Greene 

County based on forum selection of venue provision contained in “Equipment 

Rental Form and Release of Liability” executed by P.  Court enforced provision, 

noting it was not an unenforceable contract of adhesion nor did it contravene 

public policy.  Court cited in support Molino v. Sagamore, 105 A.D.3d 922, 963 

N.Y.S.2d 355 (2d Dep’t 2013).  Justice Dickerson concurred on constraint of 

Molino.  In his view such clauses should not be enforced when shown to a party 

upon arrival at the facility. 

 

Puleo v. Shore View Ctr. for Rehabilitation 

132 A.D.3d 651, 17 N.Y.S.3d 501 (2d Dep’t 2015) 

 

D moved to change venue from Kings County so Suffolk County which was the 

designated forum in the parties’ Admission Agreement.  Court granted motion, 

noting P failed to show that enforcement of the forum selection clause would be 

unreasonable, unjust, or in contravention of public policy, or that the inclusion 

of the forum selection clause in the agreement was the result of fraud or 

overreaching, and P failed to demonstrate that a trial in Suffolk County would be 

so gravely difficult that, for all practical purposes, she would be deprived of her 

day in court.  

 

B. Venue Requirements 

 

Farrington v. Fordham Assoc. 

129 A.D.3d 591, 13 N.Y.S.3d 17 (1st Dep’t 2015)  

 

P commenced action in Bronx County, designated venue on the basis of his 

residence there. However, at his EBT, he testified he had been living in a shelter 

facility in Kings County for about 15 months. Three months later, after giving P 

time to sign transcript and serving a demand for change of venue, D’s moved for 

change of venue to Kings County. Court affirmed denial of motion. It stated: 

“D’s were excused from complying with the time requirements for a motion to 

change venue, but they were required to move “promptly,” i.e. within a 

“reasonable time” after they obtained knowledge of the facts supporting their 
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request. The motion court denied their motion on the ground that their three-

month delay in moving was unreasonable. Court held: “We find that change of 

venue is not warranted in any event. The shelter could be considered a residence 

for venue purposes, given plaintiff’s prolonged stay there. However, a person 

may have two residences for venue purposes. In opposition to the motion, P 

demonstrated through his affidavit and supporting documentary evidence that his 

residence at the Brooklyn facility was temporary and that he never “intended to 

abandon or surrender” his residence with his mother in Bronx County, which he 

viewed as his permanent home. Among other things, plaintiff still kept personal 

belongings there, spent time and stayed there, received all mail there, and used 

that address on his state identification card.” 

 

Scuorzo v. Safdar 

134 A.D.3d 511, 21 N.Y.S.3d 242 (1st Dep’t 2015) 

 

Court granted motion to transfer venue from Bronx County to Kings in this 

action arising from accident in which P was struck by taxicab when it swerved to 

avoid collision with ambulance, where purported owner of ambulance, which 

was only D with any connection with Bronx County, was dismissed as improper 

party, and one purported owner of taxicab was resident of Kings County.  It 

observed that where venue is initially placed on the basis of the principal place 

of business or residence of an improper party, a motion to change venue should 

be granted after the action is dismissed as against the improper party. 

 

America Builder & Contractors Supply Co. v. Capitaland 

128 A.D.3d 870, 11 N.Y.S.3d 80 (2d Dep’t 2015) 

 

On this motion to change venue, the Court emphasized that “for purposes of 

venue, the sole residence of a foreign corporation is the county in which its 

principal office is located, as designated in its application for authority to 

conduct business filed with the State of New York regardless of where it 

transacts business or maintains its actual principal office.  (see CPLR 503[c]; 

Business Corporation Law §102[a][10]).” 
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Castro v. Durban 

129 A.D.3d 652, 11 N.Y.S. 614 (2d Dep’t 2015)  

 

Ps commenced two medical malpractice actions, one in Queens County first 

filed and the other in Nassau County, both of which arose from the same basic 

facts but different Ds. Ps moved in Queens County to consolidate the Queens 

action and the Nassau action in Queens County and Ds cross-moved to 

consolidate actions in Nassau County. Trial court granted the cross-motion and 

Court affirmed. It noted the claims relate to treatment rendered at St. Francis 

Hospital, located in Nassau County; many of the individuals resided in Nassau 

County; all of the individual Ds worked in Nassau County at the time of the 

alleged malpractice and lack of informed consent; and Ps themselves resided in 

Nassau County at the time each action was commenced.  

 

Monfalto v. Colgate Scaffolding Corp.  

128 A.D.3d 916, 11 N.Y.S. 3d 88 (2d Dep’t 2015)  

 

In this Labor Law action, P, after D’s motion to transfer venue from Bronx 

County to Suffolk County was granted, filed a notice of discontinuance in Bronx 

Countys, and commenced a new action in Kings County. D moved to vacate 

notice of discontinuance and P cross-moved for leave to discontinue the action. 

Supreme Court granted P’s cross-motion without prejudice. Court reversed, 

concluding that P in seeking to voluntarily discontinue the action was attempting 

to circumvent prior order, which was improper.  

 

Wallace v. Dormitory Authority 

131 A.D.3d 1045, 16 N.Y.S.3d 818 (2d Dep’t 2015) 

 

P an employee of a private security firm brought an action against D Dormitory 

Authority of the State of NY, a public authority, seeking recovery for P/I 

allegedly sustained when a rolling parking lot security gate malfunctioned on 

premises in Queens County owned by D.  D moved to change venue from Kings 

to Albany County.  Court held trial court providently exercised its discretion in 

changing venue from Kings to Queens County.  Venue in Albany County would 

have been proper because D was a public authority with its principal place of 

business sin that county.  However, Queens County was also proper because D 

owned the property in Queens County where the employee allegedly was 

injured.  While neither party was prejudiced by venue in Queens County, the 
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employee potentially would be prejudiced if venue were placed in Albany 

County.  COMMENT:  CPLR 505(a) governs and it provides venue may be 

proper in County in which the public authority has its principal office or where it 

has facilities involved in the action. 

 

Palton v. Malychev 

132 A.D.3d 829, 18 N.Y.S.3d 674 (2d Dep’t 2015) 

 

Court reversed granting of motion to change venue and remanded for a hearing 

as to the issue of D’s residency.  P sued in Supreme Court Kings County based 

on D’s residence as stated in police accident report.  D moved to change venue 

to Rockland County where he said he resided.  Noting that for purposes of venue 

a party may have more than one residence and a residence is where a party stays 

for some time with a bona fide intent to retain the place as a residence for some 

length of time and with some degree of permanency,  D’s submissions failed to 

conclusively establish that his residence was in Rockland County and that he did 

not have a residence in Kings County when the action was commenced and in 

opposition, P submitted evidence showing that D’s tractor-trailer was registered 

at an address in Kings County, which additionally raised issues of fact regarding 

the location of D’s residence.   

 

The Carlton Group, Ltd. v. Property Markets Group, Inc. 

134 A.D.3d 1018, 21 N.Y.S.3d 704 (2d Dep’t 2015) 

 

In this action to recover payments of commissions and to recover in quantum 

meriut for services rendered pursuant to a financing agreement against D, a 

foreign limited liability corporation authorized to do business in NY, Court 

granted motion to change venue from Queens County to New York County, D’s 

residence as set forth in its authorization. It noted that such designation controls 

regardless of where the LLC transacts business or maintains its actual principal 

office or facility.  Court further held that CPLR 507 does not apply to this action 

at law to recover the payment of commissions or to recover in quantum meriut 

for services rendered pursuant to a financing agreement, since the judgment 

demanded in this action will not “affect the title to, or the possession, use or 

enjoyment of,” the real properties described in the complaint.  
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C.   Motions 

 

 1. Enforce Venue Clause 

 

Karlsberg v. Hunter Mtn. Ski Bowl 

131 A.D.3d 1121, 16 N.Y.S.3d 746 (2d Dep’t 2015) 

 

Court held D’s motion to change venue pursuant to a forum selection/venue 

clause was timely made as it was made within a reasonable time after 

commencement of action, citing to CPLR 511(a). 

 

Puleo v. Shore View Ctr. for Rehabilitation 

132 A.D.3d 651, 17 N.Y.S.3d 501 (2d Dep’t 2015) 

 

Court noted that D was not required to serve P with a written demand to change 

venue when seeking to enforce venue agreement. 

 

2. Improper Venue - CPLR 510(1) 

 

Wickman v. Pyramid Crossgates 

127 A.D.3d 530, 9 N.Y.S.3d 13 (1st Dep’t 2015) 

 

Ps, residents of Kentucky commenced this personal injury action in NY County 

and Ds moved to transfer venue to Albany County, which motion was granted 

by trial court.  Court affirmed.  It noted that original designation of NY County 

as venue was proper since principal places of business of two of the corporate 

Ds are located within that county.  However, the situs of P’s injury provides a 

basis for a discretionary change of venue to Albany County in that, “things being 

equal, a transitory action should be tried in the county where the cause of action 

arose.”  This rule “is predicated on the notion of convenience for trial witnesses 

to be present at trial.”  Ds submitted affidavits from eyewitnesses who claimed 

they would be inconvenienced by a trial in NY County.  Court then noted that 

since the only nexus of this matter to NY County is the principal place of 

business of the property manager and the security contractor of the shopping 

center, venue in the county where the action arose will better serve the 

convenience of a material witness and promote the needs of justice.  
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Jackson v. City of New York 

127 A.D.3d 552, 9 N.Y.S.3d 12 (1st Dep’t 2015) 

 

Court held Ds’ motion to change venue from Bronx County to Westchester 

County was untimely, and thus properly denied.  It stated:  Where a demand to 

change venue claiming the designation of an improper county is opposed by P, 

any subsequent motion to transfer venue must be made within 15 days after 

service of the demand, in the county designated by P (CPLR 511[b]).  Here, after 

Ds’ demand was opposed by two of the three Ps in these joined actions, Ds 

improperly noticed their motion in Westchester County.  After the motion was 

denied - approximately three months after service of the demand - Ds again 

moved to change venue, this time in Bronx County.  However, that motion, 

while made in the proper county was brought more than 15 days after Ds filed 

their demand and the request for relief was thus untimely.  Our ruling on the 

timeliness of Ds’ motion to transfer venue obviates the need to determine 

whether Supreme Court providently exercised its discretion by denying the 

motion on its merits.  Were we to reach the issue, we would conclude that the 

court’s exercise of discretion was provident.  COMMENT:  Note Court implies 

that even if the motion to change venue is untimely, court may still consider 

motion in its discretion.  

 

Giddings v. Century 21 Dept. Stores  

124 A.D.3d 717, 998 N.Y.S.2d 645 (2d Dep’t 2015)  

 

In this personal injury action, D moved pursuant to CPLR 510 (1) to change 

venue from Kings County to New York County. Court affirmed denial of 

motion, noting that D failed to serve a timely demand for change of venue and 

failed to make a motion for that relief within the statutory time period and thus 

were not entitled to a change of venue as of right. However, D’s motion then 

became one addressed to the Court’s discretion, which was not improvidently 

exercised in denying motion. COMMENT: Presumably, trial court exercising 

its discretion when D forfeited its right to a change based in improper venue can 

still deny motion even when venue is improper.  
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American Builders & Contractors Supply Co. v. Capitaland Home Improvement 

128 A.D.3d 870, 11 N.Y.S.3d 80 (2d Dep’t 2015)  

 

P, a foreign corporation authorized to do business in NY, commenced this action 

pursuant to Lien Law §77 to enforce a trust in Nassau County. D timely filed a 

denial to change venue to Saratoga County, its residence, on the ground that P 

was not a resident of Nassau County. Court granted the motion, finding that P 

was a resident of New York County, the court it designated as its principal place 

of business in its application for authorization to do business. Such designation, 

Court emphasized controls, regardless of where the foreign corporation transacts 

business or has its actual place of business. Court further noted that since P’s 

response to D’s demand to change venue failed to set forth factual averments 

that were prima facie sufficient to show that its designation of Nassau County 

for trial of the action was proper. D’s were authorized to notice their motion to 

change venue to be heard in Saratoga County.  COMMENT: D had originally 

made motion in Saratoga County but Supreme Court Saratoga County had 

denied motion without prejudice to resubmission in Nassau County upon 

determining that P’s affidavit in response to demand to change venue was 

sufficient.  

 

3. Convenient Forum - CPLR 510(3) 

 

Francis v. Midtown Express  

124 A.D.3d 493, 998 N.Y.S. 2d 303 (1st Dep’t 2015)  

 

Court denied D’s motion to change venue from Bronx County to Westchester 

County pursuant to CPLR 510(3), noting D made no showing of the 

convenience of material witnesses that would warrant a discretionary change. 

COMMENT: P had designated Bronx County as venue even though summons 

said venue was based on his residence in Westchester County.  

 

Xhixa v. Rocky Point Union Free School Dist. 

125 A.D.3d 646, 2 N.Y.S. 3d 601 (2d Dep’t 2015)  

 

In this personal injury action against a Suffolk County School District. Court 

granted P’s motion to change venue from Suffolk County to Kings County 

pursuant to CPLR 510(3) while CPLR 504 declares that venue in an action 

against a school district, and other municipal entities, shall be in the county in 
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which the school district is situated. Court noted that “despite the seemingly 

unforgiving language of the statute, venue may be changed to a non-mandated 

county upon showing of special circumstances. The decision of whether to grant 

a change of venue is committed to the providently exercised discretion of the 

trial court. Here, P established that the convenience of material witnesses and the 

ends of justice outweigh the asserted governmental inconvenience. P produced 

the affirmations from his treating physicians, both of whom maintain a surgical 

practice in Kings County, and an affidavit from an eyewitness to the accident, 

who resides in Kings County. Each prospective witness disclosed the facts 

underlying his proposed testimony and asserted that he will be inconvenienced if 

the trial were conducted in Suffolk County rather than in Kings County. D, 

however, did not assert that any of its employees witnessed the accident. 

Furthermore, D failed to establish that any of its trial witnesses would be 

inconvenienced by travelling to Kings County. 

 

Fitzsimmons v. Brennan 

128 A.D.3d 634 9 N.Y.S.3d 318 (2d Dep’t 2015)  

 

In this action commenced in Suffolk County which arose out of a fire causing 

the death of P’s daughter in Dutchess County, D’s the college decedent attended 

and the owner of the house in which the fire occurred; moved to change venue to 

Dutchess County pursuant to CPLR 510(3). Court affirmed denial of motion. It 

noted: “Although D’s provided the names of certain college students who 

allegedly were present at the subject house on the night preceding the fire, D’s 

failed to offer sufficient proof of the addresses of those students, the facts to 

which the students would testify, whether the students would be willing to 

testify, and that the students would be inconvenienced if venue was not changed. 

D’s also provided the names of fire and police officers and first responders, 

without providing the current addresses of those individuals, or the basic details 

which would be the subject of their anticipated testimony. Since D’s failed to 

meet their burden under CPLR 510 (3), the motion was properly denied.  

 

Palermo v. White 

133 A.D.3d 834, 19 N.Y.S.3d 758 (2d Dep’t 2015) 

 

In denying motion to change venue from Kings County to Suffolk County, Court 

held Ds failed to satisfy their burden of demonstrating that the convenience of 

material witnesses and the ends of justice would be better served by a change of 
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venue.  It noted the convenience of Krauss, a party to this action, is not a factor 

in considering a change of venue based on CPLR 510(3).  Furthermore, D failed 

to establish that Krauss is unable to travel to Kings County due to his health. 

 

Aaron v. The Steele Law Firm 

127 A.D.3d 1385, 8 N.Y.S.3d 664 (3d Dep’t 2015) 

 

In this action seeking unpaid legal fees, P pursuant to CPLR §5420 sought a 

protective order in Ulster County vacating various enforcement devices arising 

from a default judgment entered in Oswego County against P in the action; and 

D cross-moved to change venue to Oswego County.  Court held that since D 

served the cross-motion without having first served the demand for such relief, 

the motion became one addressed to court’s discretion.  Applying its discretion, 

Court held Oswego County is proper venue pursuant to CPLR §5221. 

 

Healthcare Professionals Ins. Co. v. Parentis 

132 A.D.3d 1138, 18 N.Y.S.3d 741 (3d Dep’t 2015) 

 

After a multi-million dollar jury verdict for P in an Erie County medical 

malpractice action against D and, D’s excess insurer, P commenced a D/J action 

in Albany County seeking a  declaration, among other things, that it acted in 

good faith and D counterclaimed alleging P acted in bad faith.  D moved to 

change venue to Erie County.  Court reversed trial court’s granting of motion.  D 

had alleged that his orthopedic practice located in Erie County would be 

burdened by a trial in Albany County; his lawyer said he would be 

inconvenienced because he resides and works in Erie County.  While P in the 

underlying action did not appear in support of the motion, his attorney, 

submitted an affidavit wherein he averred that D, an amputee, would be 

burdened by having to travel to Albany County and that he himself would be 

inconvenienced if he were forced to leave his active law practice located “in the 

Western NY area” to attend a trial in Albany County.  Although another D, who 

had issued the policy to D had a claims representative who attended the 

underlying trial was characterized as a “key witness” DMD did not submit an 

affidavit by that individual to explain how he or she would be inconvenienced by 

a trial in Albany County.  Court noted each of the affiants supporting the venue 

change was either a party or an employee or agent of a party.  Further, none 

confirmed that he would be willing to testify nor did any provide any detail with 

regard to the substance of the testimony.  Noting, the underlying medical 
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malpractice claim has already been established, leaving the operative issue here 

to be whether P engaged in good faith settlement negotiations while the jury was 

deliberating-events principally involving the parties and their respective 

employees or agents.  Based on the submissions, the motion to change venue 

should have been denied. 

 

 4. Interests of Justice - CPLR 510(2) 

 

Rutherford v. Patel 

129 A.D.3d 933, 10 N.Y.S. 3d 449 (2d Dep’t 2015)  

 

Court affirmed change of venue pursuant to CPLR 510 (2). It noted under the 

circumstances of this case, including the evidence demonstrating that P has been 

employed at the Supreme Court, Queens County, since 2001, first as a court 

officer, and more recently as a senior court clerk, the trial court providently 

granted the motions for a change of the venue of the action from Queens County 

to Nassau County, in order to avoid any appearance of impropriety. 

 

Lisa v. Parikh 

131 A.D.3d 1135, 16 N.Y.S.3d 752 (2d Dep’t 2015) 

 

P, a retired SJC, Queens County, commenced this wrongful death action as 

administrator for his son’s estate in Queens County.  Court granted motion to 

change venue to Nassau County.  It noted P’s tenure as a judge, although retired, 

now supports a change of venue of the action to Nassau County to “protect the 

court from even a possible appearance of impropriety.” 

 

VI. SUPREME COURT AND COURT OF CLAIMS 

 

A.  Article 16 Apportionment  

 

Artibee v. Home Place Corp. 

132 A.D. 96, 14 N.Y.S.3d 817 (3d Dep’t. 2015) 

 

P was injured while driving on a state highway when a branch from a tree fell 

and struck his car. He commenced an action in Supreme Court against the owner 

of the property on which the tree was located and a separate action in the Court 

of Claims against the state. In the Supreme Court action, D moved in limine to 
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have the jury apportion liability for his injuries between the individual D and the 

State. Supreme Court ruled that evidence with regard to the State’s liability for 

P’s alleged damages would be admissible at trial, but denied defendant’s request 

for an apportionment charge. Court, both majority and the dissent, noted the 

jurisdictional limitations that are present in the actions involving the State and 

another tortfeasor, namely, as in the case at bar, two separate actions will have to 

be pursued by P. In this connection, CPLR Article 16 is silent as to whether the 

individual D can introduce in the Supreme Court action the share of fault of the 

state in calculating his/her culpability. The majority then modified Supreme 

Court’s order by ruling that D was entitled to an apportionment charge to permit 

it to establish that its share of fault was 50 percent or less. Citing to CPLR 

1601(1), the majority reasoned that P did not face a “jurisdiction[al]” limitation 

in impleading the state as a codefendant, but instead could not accomplish this 

task due to the doctrine of sovereign immunity. The dissenter was of the view 

that apportionment should not be permitted because it may result in a “skewed 

result” because of the State’s absence, i.e. the empty chair problem. 

COMMENT:  See, generally, Connors, “Article 16: The Rubik’s Cube of the 

CPLR,” NYLJ, 9/23/15, p. 3, col. 3.  
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Part Three 

 

COMMENCEMENT OF ACTION: 

FILING AND SERVICE OF PROCESS 

AND NOTICE OF CLAIM 
 

 

I. FILING OF PROCESS 

 

A. Requirements 

 

Matter of Gao v. Perfect Team Corp.   

124 A.D.3d 890, 2 N.Y.S.3d 559 (2d Dep’t 2015) 

In this proceeding pursuant to BCL §§1008, 1115, Supreme Court entered an 

order upon D’s default.  D moved to vacate default on ground Court lacked 

subject matter jurisdiction, which was denied by Supreme Court.  Court 

affirmed.  It noted D’s allegation that the petition initiating this proceeding was 

not filed with the Queens County Clerk until October 19, 2010, was based on the 

date stamp on the petition.  In opposition, the petitioners offered the affirmation 

of their attorney, wherein she averred that she actually filed and delivered the 

petition to the Queens County Clerk on June 8, 2010 and that the stamp was 

belated applied owing to a clerical error.  A print-out of the court docket from 

October 2010, showing that the petition was duly filed with the Queens County 

Clerk on June 8, 2010, was annexed to the affirmation.  Under these 

circumstances, the Supreme Court properly determined that it had subject matter 

jurisdiction over the proceeding.  COMMENT: When filing, bring a copy and 

have the clerk time-stamp it.   

 

E-Filing – C. 2015, ch. 238 

 

Chapter 237 amends the CPLR by adding a new Article 21-A and Judiciary Law 

§212(2) which address the electronic commencement of an action or special 

proceeding and the filing of papers electronically. Specifically, Chapter 237 

makes permanent the authorization for the use of mandatory E-filing Supreme 

Court civil parts. It also gives the Chief Administrative Judge authority to 

implement mandatory E-filing in a county and in most types of cases. However, 
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no expansion of mandatory E-filing may be undertaken without the approval of 

the local County Clerk. This authority lends flexibility to the process of rolling 

out E-filing in counties that are ready and allowing other counties the time to 

make appropriate arrangements. Lawyers will continue to be able to opt out of 

mandatory E-filing. In addition, self-represented litigants will be exempt from 

mandatory E-filing, but they will be able to elect E-filing as an option. Chapter 

237 also authorizes the use of E-filing in the Appellate Divisions at the 

discretion of the Judicial Department. This would be subject to the same case 

exclusions for mandatory E-filing as are applied in the trial courts. The 

legislation became effective on its approval by the Governor on August 31, 

2015.   

 

B. Errors In Filing Process 

 

Cracolici v. Shah 

127 A.D.3d 413, 4 N.Y.S.3d 506 (1st Dep’t 2015) 

 

Court held trial court providently exercised its discretion in disregarding the fact 

that the amended complaint was served prior to its filing, citing CPLR 2001. 

COMMENT: The Third Department in Oyague v. Schwartz (93 A.D.3d 1044, 

940 N.Y.S. 2d 686 [3d Dep’t. 2012]) upheld the denial of P’s motion for a 

default judgment against D for D’s failure to serve a timely answer. In so ruling, 

the Court noted P had served the summons and complaint prior to filing it and 

cited Goldenberg v. Westchester County Health (16 N.Y.3d 323, 921 N.Y.S. 2d 

619 (2011). This citation indicated that the improper filing sequence was not an 

error that could be forgiven by CPLR 2001. However, in United Servs. Auto 

Assn. v. Kungel (72 A.D.3d 517, 899 N.Y.S. 2d 190 (1st Dep’t. 2010) held such 

an error was a correctable irregularity under CPLR 2001. Prior to Kungel, the 

Second Department had held in Khlevner v. Khlevner (48 A.D.3d 428, 851 

N.Y.S.2d 637 (2d Dep’t. 2008) the error was a waivable jurisdictional defect 

which a court cannot raise sua sponte.  

 

O’Brien v. Contreras 

126 A.D.3d 958, 6 N.Y.S.3d 273 (2d Dep’t 2015) 

 

P obtained an index number and moved by OTSC to, among other things, 

modify the terms of the parties’ 2006 agreement.  However, P never filed or 

served a summons or a complaint with the county clerk.  Court held that in light 
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of this failure to file, the jurisdiction of the court was never invoked and the 

purported action was a “non-waivable jurisdictional defect, rendering the action 

a nullity.”  It further noted: “Although CPLR 2001, as amended in 2007, gives 

the court broad discretion to correct or disregard mistakes, omissions, defects, or 

irregularities at any stage of an action, including mistakes in the filing process, 

appellate courts, guided by the legislative history, have made it clear that the 

complete failure to file the initial papers necessary to institute an action is not 

the type of error that falls within the court’s discretion to correct under CPLR 

2001.”  COMMENT:  Why non-waivable?  

 

Fox v. City of Utica 

133 A.D.3d 1229, 18 N.Y.S.3d 918 (4th Dep’t 2015) 

 

P filed a verified claim in this action and, before answering, D filed a CPLR 

3211 motion to dismiss, contending that P had “yet to file a Summons or a 

Complaint” and that “a complete failure to file is a jurisdictional defect.”  

Relying upon CPLR 2001, Supreme Court deemed the claim to be a complaint 

and excused the failure to file a summons as “an irregularity that shall be 

disregarded in this case.”  Court held: “That was error.  We agree with D that 

CPLR 2001 does not permit a court to disregard the complete failure to file a 

summons, i.e., an initial paper necessary to commence an action.” 

 

II. SERVICE 

 

A. Summons 

 

Francis v. Midtown Express 

124 A.D.3d 493, 998 N.Y.S.2d 303 (1st Dep’t 2015) 

 

P designated in the summons Bronx County as the venue for the action, but also 

stated in the summons that venue was based on his residence in Westchester 

County. Court held this mistake in complying with CPLR 305(a) was a technical 

mistake that could be disregarded. COMMENT: Venue was maintained in 

Bronx County even though it was an improper county because D apparently 

failed to file a demand for change of venue and his motion for change of venue 

under CPLR 510(3) was denied. 

 



44 

 

Ciatone v. Queens Ctr. for Rehabilitation 

126 A.D.3d 662, 5 N.Y.S.3d 462 (2d Dep’t 2015) 

 

Court held trial court properly granted D’s motion which was pursuant to CPLR 

3211 (a) (8) to dismiss the complaint insofar as asserted against it. Jurisdiction 

over D was not obtained by delivery of the summons and complaint to the 

Secretary of State, because the summons and complaint misstated Queens 

Center’s name. COMMENT: The Record on Appeal shows that Queens Center 

is the d/b/a of Clearview Operating Co., LLC. As a trade name has no separate 

jural existence, it cannot be sued independently of its owner. See, Provosty v. 

Lydia Hall Hosp., 91 A.D.2d 658, 457 N.Y.S. 2d 106 (2d Dep’t. 1982) affd. 59 

N.Y. 2d 812, 464 N.Y.S. 2d 754 (1983); Honeyman v. Curiosity Works, Inc., 

120 A.D.3d 1302, 993 N.Y.S. 2d 77 (2d Dep’t. 2014). As noted in Honeyman, 

such an error is not correctable under CPLR 305(c).  

 

Tokhmakhoua v. H.S. Brothers II Corp. 

132 A.D.3d 662, 18 N.Y.S.3d 85 (2d Dep’t 2015) 

 

P sought leave pursuant to CPLR 305(c) for leave to amend caption to name 

H.S. Brothers Corporation as D instead of H.S. Brothers II Corp.  Court held 

motion was properly denied, noting “while CPLR 305(c) may be used to cure a 

misnomer in the description of a party D, it cannot be used after the expiration of 

the SOL as a device to add or substitute an entirely new D who was not properly 

served.”  

 

Heath v. Normile 

131 A.D.3d 754, 15 N.Y.S.3d 509 (3d Dep’t 2015) 

 

In this personal injury action which P commenced 1 day before SOL expired,  

Court stated: “We agree with Supreme Court that while P filed an adequate  

summons with notice prior to the expiration of the statute of limitations, his service  

of a bare summons was a nullity. COMMENT: Court also affirmed Supreme  

Court’s order granting P additional time to serve D, which is discussed infra. 
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 B. Bases for Service 

 

 1. CPLR 308 

 

  (a) Suitable Age and Discretion (2) 

 

City of New York v. VJHC Dev. Corp. 

125 A.D.3d 425, 2 N.Y.S.3d 453 (1st Dep’t 2015) 

 

Court held P properly served D attorneys pursuant to CPLR 308 (2) by 

delivering it to his 47 year old daughter at his actual place of business and 

mailing it to his actual place of business in an envelope marked “personal and 

confidential.” While D contended that she was not authorized to accept service 

on his behalf, authority is not a relevant criterion with respect to service on 

individuals. Further, upon her refusal to accept service, it was proper for the 

process server to leave the amended complaint in her “general vicinity.” 

 

Mitchell v. Diji 

134 A.D.3d 779, 22 N.Y.S.3d 464 (2d Dep’t 2015) 

 

Court held D, P’s former attorney, was properly served with process where 

process server left copy of S&C with person of suitable age and discretion at 

address where counsel maintained a business office, and then mailed a second 

copy of pleadings to counsel at same address. 

 

McCord v. Larsen 

132 A.D.3d 1115, 18 N.Y.S.3d 458 (3d Dep’t 2015) 

 

Court held service was proper, noting process was personally served upon D’s 

former spouse at a residence in Orange County, and, within a few days, process 

was mailed to D at such address.  While D contended that he had moved his 

landscaping business and personal residence from that location prior to service, 

P produced proof that, among other things, at the time of the deliver and mail 

service, D still advertised the Woodcock Mountain Road location as his business 

address and he had not changed his address from such location with either the 

post office or the Department of Motor Vehicles. 
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  (b) Nail and Mail (4) 

 

JP Morgan Chase Bank v. Baldi 

128 A.D.3d 777, 10 N.Y.S. 3d 126 (2d Dep’t 2015) 

 

In this mortgage foreclosure action, Court affirmed the trial court’s conclusion 

that the due diligence requirement was established. It noted the affidavit of the 

process server demonstrated that three visits were made to the D’s residence on 

three different occasions and at different times, when D could reasonably have 

been expected to be found at that location. Further, the process server averred 

that he confirmed with a neighbor that D resided at the premises at which service 

was attempted. The process server also described in detail his unsuccessful 

attempt to obtain an employment address for D.  

 

Wells Fargo Bank v. Besemer 

131 A.D.3d 1047, 16 N.Y.S.3d 819 (2d Dep’t 2015) 

 

In the context of a motion to vacate a default, Court held D was properly served.  

It held due diligence was established as the affidavit of the process server 

demonstrated that three visits were made to the homeowner’s residence on three 

different occasions and at different times, when the homeowner could 

reasonably have been expected to be found at that location, citing  JP Morgan 

Chase Bank, N.A. v. Baldi, 128 A.D.3d 777 [2015]; Lemberger v. Khan, 18 

A.D.3d 447, 447-448 [2005]; and he also described in detail his unsuccessful 

attempt to obtain an employment address for the homeowner.  

 

Interboro Ins. Co. v. Tahir 

129 A.D.3d 1687, 12 N.Y.S.3d 688 (4th Dep’t 2015) 

 

In this coverage dispute action, Court held P failed to establish service as the 

affidavit of service did not show the requisite due diligence. The reason for this 

conclusion was that the affidavit failed to indicate whether there was an attempt 

to effectuate service at D’s actual “dwelling place or usual place of abode”, and 

there is no indication that the process server made general inquiries to ascertain 

D’s actual residence or place of employment. 
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Kader v. Kader 

132 A.D.3d 1376, 18 N.Y.S.3d 247 (4th Dep’t 2015) 

 

Court held process server’s AOS, indicating that he had attempted to serve 

mother three times on weekdays during normal business hours at maternal 

grandmother’s apartment, did not demonstrate due diligence.  Also affidavit did 

not contain any averment whether process server had made attempt to effectuate 

service at mothers’ actual dwelling place or usual place of abode, or whether he 

had made genuine inquiries to ascertain mothers’ actual residence or place of 

employment. 

 

  (c) Alternative Service (5) 

 

Keith Y v. Kristin Y 

124 A.D.3d 1056, 2 N.Y.S.3d 268 (3d Dep’t 2015) 

 

In this Family Court proceeding seeking custody of petitioner’s son, Family 

Court directed service upon respondent pursuant to CPLR 308(5), specifying she 

be served by personal service upon her two attorneys representing her in an 

unrelated matter; emailing process in PDF format to her at last used email 

address; and sending her a text message at her last known subscriber number 

advising her of the proceedings and to access her email to get copies of the 

process.  Court held service was not affected upon respondent, noting the 

affidavit of email service failed to state the documents were in fact delivered in a 

PDF format; and the text message failed to advise her to access her email, only 

that she should contact her attorneys. 

 

Baidoo v. Blood-Dzarko 

48 Misc.3d 309, 5 N.Y.S.3d 709 (Sup. Ct. N.Y. Co. 2015) 

 

At issue was whether a wife may serve her husband with a divorce summons by 

solely sending it through Facebook by private message to the husband’s account.  

The wife submitted copies of exchanges that took place between her and her 

husband when she contacted him through his Facebook page and she identified 

him as the subject of the photographs that appear on the Facebook page; there 

was also proof that he regularly logged into his Facebook account.  Court held 

that under the circumstances service by Facebook comported with due process.  

COMMENT:  Note the foundation the wife established. Also, another reason 
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not to obtain a social media account?  

  

2. CPLR 303 

 

Deutsche Bank v. Vik 

2015 N.Y. Slip Op. 30163(U) (Sup. Ct. N.Y. Co.) 

 

P, a foreign corporation, commenced an action against a bank in NY County; 

and the bank commenced a separate action against several defendants, including 

P and its sole shareholder.  As to the shareholder, bank sought a declaration of 

alter ego liability against the sole shareholder for a judgment the bank obtained 

against the corporation in the UK.  In the second action, the bank served process 

on the attorneys who appeared on behalf of P corporation when it commenced 

the first action, relying on CPLR 303.  Court held as to P corporation that 

service was proper; and that service over the sole shareholder was also proper as 

it would have been proper for the bank to add him as a counterclaim D in that 

action and jurisdiction over P would be effective over the shareholder if it is 

determined ultimately that P was his alter ego. 

 

3. V&T §253(2) 

 

Williamson v. Marlou Cab Corp. 

129 A.D.3d 711, 9 N.Y.S.3d 410 (2d Dep’t 2015) 

 

P served D, a non-resident driver, pursuant to V&T §253(2).When the certified 

letter to D came back as unclaimed, P mailed process to D’s residence by 

ordinary mail and filed affidavit of compliance required by V&T Law §253(2).  

P’s motion for a default judgment on liability was granted with the direction that 

P file his NOI within 30 days of the order.  When P failed to file a NOI within 

30 days, the action was marked inactive, and the trial court rejected P’s 

subsequent attempt to file his NOI as untimely.  P made a motion for leave to 

serve and file his NOI, and Ds cross-moved to vacate his default and for leave to 

serve a late answer pursuant to CPLR 317.  D denied receiving a copy of the 

S&C that P posted by ordinary mail; he averred that he was out of the country 

for 2 months and upon his return, there was no S&C or notice of the action in his 

mail.  Supreme Court denied P’s motion to file his NOI and granted D’s cross-

motion to vacate his default.  Court reversed.  It held P established that P mailed 

copies of the S&C to D at the correct residential address which created the 
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presumption of proper mailing and D’s receipt thereof; and D’s mere denial of 

receipt was insufficient to rebut that presumption.  Since D failed to satisfy the 

first prong of CPLR 317 (lack of receipt), there was no need to decide whether D 

had a meritorious defense per CPLR 317.  

 

 4. LLC § 304  

 

Ciafone v. Queens Ctr. for Rehabilitation 

126 A.D.3d 662, 5 N.Y.S.3d 462 (2d Dep’t 2015) 

 

Court held dismissal of complaint against D, a LLC, was warranted pursuant to 

CPLR 3211 (a) (8) as jurisdiction was not obtained by the alleged delivery of the 

summons and complaint to an employee at D’s security desk because it is a 

limited liability company, and its four individual members are the only persons 

authorized to accept service on its behalf under CPLR 311-a.  

 

Drillman v. Marsam Realty 

129 A.D.3d 903, 13 N.Y.S. 3d 126 (2d Dep’t 2015) 

 

Following entry of default judgment entered upon D’s failure to appear or 

answer, D, a LLC, moved to vacate it. Court initially held D was not entitled to 

relief under CPLR 5015(a)(4) as the process server’s affidavit of service 

established that service of process upon the Secretary of State as agent for D 

LLC constituted valid service pursuant to Limited Liability Company Law § 

303(a); and D’s mere denial of receipt of the summons and complaint was 

insufficient to rebut the presumption of proper service created by service upon 

the Secretary of State. However, as to the branch of D’s motion pursuant to 

CPLR 5015(a), and CPLR 317, Court noted the record demonstrated that “D did 

not personally receive notice of the summons and complaint in time to defend 

the action and had a potentially meritorious defense. The fact that the summons 

and complaint, which had been sent by certified mail, return receipt requested, to 

the address on file with the Secretary of State, had been returned to the Secretary 

of State as “unclaimed,” raised an issue of fact as to whether D received notice 

of the certified mail sent to it by the Secretary of State. Thus, the matter was 

remitted to the Supreme Court, for a hearing and a new determination of that 

issue and of D’s motion to vacate the judgment and for leave to serve an answer.    

 

 



50 

 

Interboro Ins. Co. v. Tahir 

129 A.D.3d 1687, 12 N.Y.S.3d 688 (4th Dep’t 2015) 

 

In this coverage dispute action, P served a D pursuant to Limited Liability 

Company Law § 304. Court held: “Just as strict compliance with the procedures 

set forth in BCL § 307 is required, strict compliance is likewise required for the 

procedures set forth in LLC § 304. Here, P failed to establish that it strictly 

complied with the filing requirements of LLC §304(e). 

 

5. Order to Show Cause 

 

Matter of Angletti v. Morreale  

25 N.Y.3d 794, 6 N.Y.S.3d 502 (2015) 

 

In this Election Law case governed by Election Law § 16-116  petitioner is 

required to provide notice as the court shall direct. The requirement calls for 

delivery of the notice not later than on the last day on which the proceeding may 

be commenced. Here, Supreme Court signed an OTSC which authorized P to 

affix the papers to the door of respondent’s residence and send them via express 

mail on or before a date that was the last day to commence the proceeding under 

Election Law § 16-102 (2). P complied with the terms of the order to show cause 

by nailing the papers to the door of respondent’s residence on the day before the 

last day of the commencement period and mailing the papers by express mail on 

the last day. While the mailing would inevitably be delivered outside of the 

statutory period, the proceeding was timely commenced where the instrument of 

notice was delivered by another prescribed method within the statutory period.  

 

Czajka v. Dellehunt 

125 A.D.3d 1177, 5 N.Y.S.3d 318 (3d Dep’t 2015) 

 

OTSC as executed by Supreme Court on Friday, December 21, 2012 directed 

service to be made by fax and overnight mail by 4 pm on following Monday, 

December 24, 2012 upon respondent Town Judge, Clerk of Town Court, and 

Town Attorney.  Petitioner complied with service directives except for service 

upon Town Attorney.  Court held no personal jurisdiction over respondent was 

acquired as there was no complete compliance with service directives. 
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C. Immunity 

 

Genger v. Genger 

50 Misc.3d 361, 19 N.Y.S.3d 685 (Sup. Ct. N.Y. Co. 2015) (Jaffe, J.) 

 

Non-party and non-domiciliary witness sought to quash a deposition subpoena 

served upon him in NY which was issued in an action when he came to NY from 

Israel pursuant to a trial subpoena issued in connection with another action in 

NY and mailed to him in Israel.  Court held that as the witness was not validly 

served with trial subpoena, his appearance at the deposition was voluntary and 

thus he was immune from service.  COMMENT:  NY law holds that immunity 

from service of process, subpoena or summons, attaches to a non-domiciliary 

who appears voluntarily in NY in connection with a proceeding but not if the 

person is validly subpoenaed. 

 

D.  Service 

 

City of New York v. VJHC Dev. Corp. 

125 A.D.3d 425, 2 N.Y.S.3d 453 (1st Dep’t 2015) 

 

Court rejected D’s argument that he was entitled to be sued by a licensed process 

server, noting the process server’s not being licensed, if established, would not 

invalidate service. 

 

Tenenbaum v. Setton 

49 Misc.3d 39, 18 N.Y.S.3d 498 (App. T. 2d Dep’t 2015) 

 

D was served in violation of GBL §13 which precludes “malicious” service of 

process on Saturday upon one who observes Saturday as “holy time.”  Court 

held service in violation of GBL §13 is void, and does not result in obtaining 

P/J. 
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E. Proof of Service 

 

Velez v. Forcelli  

125 A.D.3d 643, 3 N.Y.S. 3d 84 (2d Dep’t. 2015)  

 

In this commercial action, D moved to vacate a default judgment. Court directed 

a hearing to determine D was properly served. It so ruled as the affidavits of D 

and his wife contained specific facts sufficient to rebut the statements in the 

process server’s affidavit concerning his unsuccessful attempts to effect personal 

service upon D. Thus, D was entitled to a hearing on the issue of whether 

substituted service was properly effected pursuant to CPLR 308 (4). 

 

JP Morgan Chase Bank v. Todd  

125 A.D.3d 933, 5 N.Y.S.3d 181 (2d Dep’t. 2015) 

 

In this mortgage foreclosure action, D moved to dismiss pursuant to CPLR 3211 

(a) (8), which motion trial court denied; and Court affirmed. It noted that a 

process server’s affidavit service constitutes prima facie evidence of proper 

service; and where a D submits a sworn denial of receipt or process containing 

specific facts to rebut the statements in the process server’s affidavit, the 

presumption of proper service is rebutted and an evidentiary hearing is required. 

Here, the affidavits of service of P’s process server constituted prima facie 

evidence of proper service pursuant to CPLR 308 (2), and the affidavits 

submitted by D were insufficient to rebut the presumption of proper service. 

 

Community West Bank v. Stephen 

127 A.D.3d 1008, 9 N.Y.S.3d 275 (2d Dep’t. 2015) 

 

Court affirmed denial of D’s motion to vacate judgment entered upon default. It 

noted the affidavit of P’s process server constituted prima facie evidence of 

proper service pursuant to CPLR 308 (1) and the only evidence submitted by 

D’s to rebut the process server’s affidavit was an affidavit in which D stated that 

she “was never served with a summons or complaint in the instant action.” Court 

held this bare and unsubstantiated denial of service lacked the factual specificity 

and detail required to rebut the prima facie proof of proper service set forth in 

the affidavit of service.     
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F. 120 Days to Serve and Extensions of Time 

 

Wilbyfont v. New York Presbyterian Hosp. 

131 A.D.3d 605, 15 N.Y.S.3d 193 (2d Dep’t 2015) 

 

In this medical malpractice action, Court denied P’s motion pursuant to CPLR 

306-b for leave to extend the time to serve. In so holding, Court noted the 

affidavit submitted by P in support of her motion failed to establish that she 

exercised reasonably diligent efforts in attempting to effect proper service of 

process upon D and, thus, she failed to show “good cause”. P also failed to 

establish her entitlement to an extension of time in the interest of justice, since 

she failed to demonstrate a potentially meritorious medical malpractice cause of 

action and failed to rebut D’s assertion that he did not have notice of the action 

until nearly 11 months after the expiration of the statute of limitations, and the 

concomitant inference that he was substantially prejudiced by P’s lengthy delay 

in seeking leave to extend her time to serve the summons and complaint. 

 

Kuwano v. Linares 

133 A.D.3d 573, 18 N.Y.S.3d 563 (2d Dep’t 2015) 

 

Court held Supreme Court properly exercised its discretion in extending time to 

serve S&C, noting P’s attorney adduced proof that he had a reasonable belief 

that service had been effectuated; the action was timely commenced and, 

although the SOL had expired by the time that P’s motion was decided, it had 

not yet expired when P moved for relief; and there was no demonstrable 

prejudice to D attributable to the delay in service in light of the fact that he had 

received a letter from P’s attorney within 50 days after the subject accident 

which, inter alia, requested D to immediately provide a copy of the letter to his 

insurance company, and D had notice of the action prior to the expiration of the 

SOL. 

 

Heath v. Normile 

131 A.D.3d 754, 15 N.Y.S.3d 509 (3d Dep’t 2015) 

 

In this personal injury action, Court upheld P’s Supreme Court’s grant of 

additional time to serve D. It stated: “Despite P’s clear lack of diligence here, we 

perceive no abuse of discretion in Supreme Court’s conclusion that an extension 

of time for service was warranted based upon the demonstration of merit, the 
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expiration of the statute of limitations and, given P’s communication and 

cooperation with D’s insurance carrier well prior to the commencement of the 

action, the lack of any prejudice to D.” 

 

Swaggard v. Dagonese 

132 A.D.3d 1395, 18 N.Y.S.3d 258 (4th Dep’t 2015) 

 

Court held Supreme Court properly extended time to serve “in the interest of 

justice” even though P failed to establish good cause “as this prong of CPLR 

306-b does not require diligence to be shown and the presence/absence is only a 

factor to be considered.  Here, other factors, not discussed, supported the 

granting of the motion. 

 

Kaplan v. Khanna 

48 Misc.3d 665, 10 N.Y.S.3d 665 (Sup. Ct. NY Co. 2015) (Braun, J.) 

 

In this legal malpractice action, Court held NY law applied to determine whether 

D, who represented P in a federal criminal prosecution in New Jersey, was 

entitled to dismissal of the complaint because P did not timely serve the 

summons and complaint. Court noted that in determining whether the law of 

another state should be applied in a NY civil action, matters of procedure are 

governed by NY law. Timely service of a summons and complaint is a 

procedural issue under CPLR 306-b, which requires service within 120 days 

after an action is commenced. P did not satisfy that requirement because the 

summons and complaint were filed on May 27, 2014 but not served until 

November 21, 2014, and plaintiff did not seek leave to extend the 120-day time 

period. 

 

G. Default and CPLR 317 

 

Schacker Real Estate Corp. v. 553 Burnside Avenue, LLC 

133 A.D.3d 586, 20 N.Y.S.3d 91 (2d Dep’t 2015) 

 

D moved to vacate default judgment.  Court rejected his argument of excuse as 

under the circumstances of this case, D’s failure to keep a current address on file 

with the NYS Secretary of State was not excusable.  However, even though D 

did not cite to CPLR 317, Court considered that section as a basis for vacating 

the default.  It noted there was no evidence that D or its agent received actual 
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notice of the summons, which was delivered to the Secretary of State, in time to 

defend the action.  Proof that additional copies of S&C were delivered to an 

employee of the tenant occupying premises owned by D was insufficient to 

establish that D received notice of the S&C; and there is no basis in the record to 

conclude that D deliberately attempted to avoid service, especially since P had 

knowledge of D’s actual business address. 

 

McCord v. Larsen 

132 A.D.3d 1115, 18 N.Y.S.3d 458 (3d Dep’t 2015) 

 

Court granted D’s motion to vacate a default judgment pursuant to CPLR 317.  

It noted that although service upon him pursuant to CPLR 308(2) was proper, he 

established that he did not receive actual notice of the process in time to defend.  

In support of this holding the court observed that D had moved out of his 

residence long before service of process; and when his former spouse was 

served, she did not attempt to pass the papers onto D, but instead wrote a letter 

shortly thereafter to P’s attorney stating, among other things, that she “cannot 

and will not accept/hold/transfer any documents addressed to or naming D.” 

 

III. NOTICE OF CLAIM 

 

A. Generally 

 

Margerum v. City of Buffalo 

24 N.Y.3d 721, 5 N.Y.S.3d 336 (2015) 

 

Court held a Notice of Claim need not be filed for a Human Rights claim against 

a municipality as human rights claims are not tort actions under GML 50-e and 

are not personal injury, wrongful death or damage to personal property claims 

under GML §50-i. 

 

Thomas v. New York City Housing Auth. 

25 N.Y.3d 1087, 12 N.Y.S.2d 617 (2015) 

 

P in his amended NOC alleged his slip and fall was due to the dangerous 

condition and unsafe condition of the second floor landing of a stairway. His 

BOP alleged, among other things, D was negligent for failure to repair and clean 

the handrail near the landing and allowing it to remain obstructed so as to 
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prevent its use by people travelling the stairway. Court  held the allegations in 

the NOC were not sufficient to put D on notice of the allegations in the BOP 

concerning the handrail.  

 

Miles v. City University of New York, 

126 A.D.3d 609, 6 N.Y.S.3d 54 (1st Dept. 2015) 

Court of Claims granted claimant leave to file a new claim in conformance with 

Court of Claims Act §§10, 11, and 11-a within 40 days.  The time to serve 

would expire on June 8, 2009.  Court affirmed dismissal of the new claim as it 

was not timely served and did not comply with the requirements of the Court of 

Claims Act.  It noted a June 8, 2009 service, by regular mail – an improper 

method of service – was not completed until it was received by the Attorney 

General’s Office on June 12, 2009.  (Court of Claims Act §11[a][i]).  After D 

rejected this claim, claimant served another one, again by regular mail, which 

was received on July 1, 2009.  However, the statute of limitations had expired by 

the time of claimant’s first service of the new claim.  (CPLR 214).  Thus, the 

Court of Claims was without authority to extend claimant’s time to serve the 

claim.  Court also rejected claimant’s contention that D waived its affirmative 

defenses to the time and manner of service by failing to plead them with 

particularity.  The first affirmative defense alleges that claimant failed to timely 

serve the claim in accordance with the April 2009 order, which required 

conformity with Court of Claims Act §§10, 11 and 11-a; the ninth affirmative 

defense specifies the manner of service that was used, the manner of service that 

should have been used and the statutory authority thereof.  These defenses are 

pleaded with sufficient particularity. 

 

Sommer v. State 

131 A.D.3d 757, 14 N.Y.S.3d 813 (3d Dep’t 2015) 

 

Claimant alleged in his notice of intention to file a claim that he slipped and fell 

on unseen ice on a sidewalk “on the campus of the State University of New York 

at Oneonta.” Court held that this generalized description of the location at which 

claimant fell was insufficient to permit D to investigate its liability. Because 

claimant’s notice of intention was deficient, claimant did not receive the benefit 

of the two-year extension and was obligated to file his claim within 90 days of 

its accrual. As claimant failed to do so, his claim was properly dismissed.  
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Baysah v. State 

134 A.D.3d 1304, 21 N.Y.S.3d 485 (3d Dep’t 2015) 

 

Claimant elected to commence his action by filing and serving upon the AG a 

written notice of claim, which choice required him to also file with the Clerk of 

the Court of Claims the claim, as well as serve the AG within 90 days after the 

accrual of the claim.  Here, assuming the service and filing upon the AG was 

timely, claimant did not file his claim with the Clerk until well beyond the 

statutory period.  Accordingly, “claimant’s failure to comply with the statutory 

requirements deprived the Court of Claims of subject matter jurisdiction and 

compelled dismissal of his claim.” 

 

Miller v. Howard 

134 A.D.3d 1537, 24 N.Y.S.3d 462 (4th Dep’t 2015) 

 

In part of action alleged against a County, Court held P is precluded from 

asserting a theory of liability based on the County’s negligent design and 

construction of the road because he failed to include that theory of liability in his 

notice of claim, and we note that a late notice of claim asserting such a theory 

would in any event be time-barred.” 

 

Austin v. State 

49 Misc.3d 282, 11 N.Y.S.3d 806 (Ct. Cl. 2015) (Marin, J.) 

 

Court held in this action pursuant to the Unjust Conviction and Imprisonment A 

(Court of Claims Act §8-b) which requires the claim to be verified by claimant 

that the verified claim filed by the administrator who had died 15 years earlier 

while still imprisoned sufficed as the administrator stands in the shoes of the 

decedent for purposes of brining the action. 

 

B. Late Notice of Claim 

 

Candino v. Starpoint School Dist.,  

24 N.Y.3d 925, 993 N.Y.S.2d 538 (2015),  affg.115 A.D.3d 1170, 982 N.Y.S.2d 

210 (4th Dep’t 2014) 

 

At issue on this application to file a late notice of claim was whether D had 

“actual knowledge” of the facts surrounding the claim. P alleged he was exposed 
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to herpes virus when he participated in a wrestling match. He sought to sue his 

own school, his opponent’s school and the site school, alleging they were 

negligent in allowing him to participate in the tournament and in failing to take 

reasonable steps to avoid his injury. Court held the “actual knowledge” element 

was lacking as claimant offered no evidence that the schools knew he had 

contracted herpes. Dissenting Justices held the element was present because 

another wrestler filed a timely NOC and a health advisory had been issued to all 

school districts regarding the investigation of several cases of shin infections in 

wrestlers who participated in the tournament. Court of appeals affirmed, stating 

only that the Fourth Department did not abuse its discretion in denying 

application. 

 

Vincent v. New York City Housing Auth. 

129 A.D.3d 466, 11 N.Y.S.3d 47 (1st Dep’t 2015) 

 

Court held trial court lacked authority to deem P’s late notice of claim timely 

filed nunc pro tunc since P never moved for such relief and SOL had already 

expired when D moved for S/J. 

 

Borawski v. State 

128 A.D.3d 628, 8 N.Y.S.3d 399 (2d Dep’t 2015) 

 

Claimant moved pursuant to Court of Claims Act §10(6) for leave to file a late 

claim.  Court affirmed denial of motion.  After noting the factors to be 

considered in determining whether to grant such a motion - whether the delay in 

filing was excusable; whether the State had notice of essential facts constituting 

the claim; whether the State had an opportunity to investigate the circumstances 

underlying the claim; whether the claim appears to be meritorious; whether the 

State is prejudiced; and whether the claimant has any other available remedy - 

Court noted that claimant could not claim ignorance of the law due to pending 

complaint before NYS Division of Human Rights and the claims appear to be 

without merit.  

 

Thill v. North Shore Central School District 

128 A.D.3d 976, 10 N.Y.S.3d 144 (2d Dep’t 2015) 

 

Court upheld denial of application to serve a late notice of claim where 

underlying action arose from accident in which D’s employee was hit by vehicle 
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that then struck P’s vehicle.  It ruled that police accident report was insufficient 

to give D notice of a potentially actionable wrong since the report did not make 

any connection between P’s injuries and negligent conduct of the employee; and 

that P had failed to demonstrate that a delay of two months in filing the 

application would not prejudice D. 

 

Fernandez v. City of New York  

131 A.D.3d 532, 15 N.Y.S.3d 166 (2d Dep’t. 2015) 

 

In this proceeding for leave to serve a late notice of claim, Court affirmed denial 

of application. It noted, among other things, that petitioner’s claimed ignorance 

of the requirement did not excuse his failure to timely serve a notice of claim, 

and his excuse that he was unaware of the severity of his injury was unavailing 

without supporting medical evidence explaining why the possible permanent 

effects of the injury took so long to become apparent and be diagnosed. 

 

Atallah v. Nassau University Med. Ctr.  

131 A.D.3d 609, 15 N.Y.S.3d 197 (2d Dep’t. 2015) 

 

Court affirmed denial of application for leave to service a late notice of claim. 

Initially, it noted P’s failure to petition for leave to serve a late notice of claim 

within one year and 90 days of the date that his claim accrued deprived the 

Supreme Court of authority to permit late service of a notice of claim. Second, it 

held Supreme Court correctly rejected P’s equitable estoppel claim. Estoppel 

against a public corporation will lie only when the public corporation’s conduct 

was calculated to, or negligently did, mislead or discourage a party from serving 

a timely notice of claim and when that conduct was justifiably relied upon by 

that party. Here, P failed to demonstrate that the respondents engaged in any 

misleading conduct that would support a finding of equitable estoppel and there 

was no evidence that respondents made any settlement representations upon 

which P justifiably relied prior to the expiration of the statutory periods for 

service a notice of claim or seeking leave to serve a late notice of claim. 

Therefore, P could not have relied on any conduct by the respondents in 

discouraging him from serving a notice of claim or seeking leave.   
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 Lawhorne v. City of New York 

133 A.D.3d 856, 20 N.Y.S.3d 155 (2d Dep’t 2015) 

 

Court reversed grant of application to serve a late notice of claim.  It noted in 

support that P failed to demonstrate a reasonable excuse for her failure to service 

a timely notice of claim. P’s assertions that she mistakenly believed that another 

law firm which allegedly employed an unspecified investigator with whom she 

had spoken a few days after the accident was representing her and that she did 

not know that she had to serve a notice of claim upon D were insufficient to 

excuse the failure to serve a timely notice of claim; and P failed to rebut D’s 

assertion that the more than five-month delay between the expiration of the 90-

day statutory period and the commencement of this proceeding would 

substantially prejudice its ability to conduct an investigation of the claim at this 

late date, given the transitory nature of the alleged sidewalk defect. 

 

Grande v. City of New York 

133 A.D.3d 752, 20 N.Y.S.3d 143 (2d Dep’t 2015)   

 

Court affirmed granting application to file late notice of claim regarding his 

accident at a construction site.  It noted that D acquired actual knowledge of the 

essential facts constituting the claim within 90 days after the claim arose, as 

demonstrated by an accident report prepared at the construction site immediately 

after the accident, an email summary of the accident addressed to city 

employees, and P’s sworn statements showing that a city department had one or 

more safety inspectors present at the construction site at the time of the accident; 

and D would not be substantially prejudiced in their ability to maintain a 

defense.  Although P failed to provide a reasonable excuse for failing to timely 

serve a notice of claim, under the circumstances of this case, that was not 

considered fatal to the petition. 

 

Barra v. County of Tompkins 

125 A.D.3d 1237, 4 N.Y.S.3d 656 (3d Dep’t 2015) 

 

P’s claim challenged budget and finance department’s determination that he 

could not participate in public auction.  Court held trial court properly denied P’s 

application to serve a late notice of claim as the claim was meritless and leave 

should not be granted for a patently meritless claim. 
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Shaul v. Hamburg Cent. School Dist. 

128 A.D.3d 1389, 8 N.Y.S.3d 522 (4th Dep’t 2015) 

 

Court held trial court properly exercised its discretion in permitting service of a 

late notice of claim even though P failed to establish a reasonable excuse for the 

failure to serve a timely notice of claim as D had actual notice of accident and 

there was no showing of prejudice to D. 

 

Diegelman v. City of Buffalo 

129 A.D.3d 1527, 11  N.Y.S.3d 762 (4th Dep’t 2015) 

 

Court held trial court abused its discretion in granting leave to file late notice of 

claim as the claim is premised upon an injury sustained by claimant during his 

employment as a police officer and is barred by GML §207-c.  Court noted leave 

to serve a patently meritless claim is not appropriate. 

 

T.T. v. New York City Dept. of Educ.  

48 Misc. 3d 607, 7 N.Y.S.3d 876 (Sup. Ct. Kings Co. 2015) (Genovisi, J.) 

 

In granting P’s application to serve a late notice of claim which alleged 

negligence in the hiring and retention of a teacher who allegedly sent her a 

sexually explicit photograph, Court held P established R’s actual knowledge of 

the facts underlying her claim through newspaper account and a DA press 

release, which rebutted the presumption that the delay in filing would prejudice 

R. Court noted that P’s infancy was not a basis to excuse her delay in seeking 

leave to file a late notice of claim. In this connection, Court found there was no 

demonstrated nexus between the infancy and the delay in filing the notice of 

claim. P had informed her father of the photograph three days after it was 

received, her father alerted the police approximately one month later, and the 

instant application was not brought for another five months. Since it was clear P 

did not lack the capacity to make the alleged incident known to her parent, the 

nearly three-month delay in serving a notice of claim could not be attributed to 

infancy. Nonetheless, while the lack of a causative nexus may make the delay 

less excusable, it is not fatal where, as here, respondent had actual knowledge of 

the essential facts constituting the claim and was not prejudiced by the delay.  
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Part Four 

 

STATUTES OF LIMITATIONS 

 
 

I. EXTENDING/SHORTENING AND RAISING LIMITATION PERIOD 

 

Fritsche v. Carnival Corp. 

132 A.D.3d 805, 18 N.Y.S.3d 413 (2d Dep’t 2015) 

 

Ps’ cruise ship passenger ticket contained a one-year time limitation clause.  

Court summarily rejected argument that the clause was unenforceable. 

 

Level 3 Communications, LLC v. Essex County 

129 A.D.3d 1255, 11 N.Y.S.3d 334 (3d Dep’t. 2015) 

 

In this article 78 proceeding and action for a declaratory judgment seeking a 

refund of certain real property taxes, trial court held sua sponte P’s tax claim was 

time barred. Court rejected the holding noting, that unless subject matter 

jurisdiction is implicated, a court should not raise an issue sua sponte when a 

party is prejudiced by its inability to respond. Here, because respondent failed to 

raise the statute of limitations as an affirmative defense in a pre-answer motion 

to dismiss or in its answer, it was improper for Supreme Court to raise it sua 

sponte. 

 

II.   STATUTORY PERIODS 

 

A. Legal Malpractice 

 

Johnson v. Proskauer Rose 

129 A.D.3d 59, 9 N.Y.S.3d 201 (1st Dep’t 2015) 

 

In this action for legal malpractice based on a failed tax avoidance scheme, 

Court held claim was not tolled by continuous representation doctrine as there 

was no concrete task D was likely to perform after it delivered its opinion letter 

which occurred after the tax strategy had been executed. 
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Meredith v. Siben & Siben 

130 A.D.3d 791, 13 N.Y.S.3d 520 (2d Dep’t 2015) 

 

In this legal malpractice action, Court affirmed a dismissal on the ground action 

was time-barred.  It noted that after P’s retained the D law firm to represent then 

in a personal injury action, D retained form X to represent P’s and thereafter D 

had no contact with P’s.  All of the work on the case, from filing the pleadings to 

selecting a jury, was performed by X.  Before the case could be tried, it was 

dismissed based on willful default, and X was substituted with a different law 

firm, which sought to restore the action.  Even if the arrangement between the 

defendant and X could be equated with joint representation, under the 

circumstances of this case, X’s representation of P would have terminated as of 

December 1, 2006, the date on which X was substituted.  Accordingly, the 

present legal malpractice cause of action, commenced on or about April 9, 2012, 

was untimely.   

 

B. Medical Malpractice/Negligence 
 

Walton v. Strong Memorial Hosp. 

25 N.Y.3d 554, 14 N.Y.S.3d 757 (2015) 

 

In 1986, when P was 3 years old, he underwent surgery to correct a congenital 

heart malformation. After the incision was made a catheter was placed within his 

left atrium to record atrial pressure. Three days after the surgery the catheter was 

removed but a portion of it broke off while being removed. In 2003, P suffered a 

stroke and five years later suffered an ischemic attack, both of which were 

allegedly attributable to the broken fragment. Court held the fragment of the 

catheter was a “foreign object”. In essence, the Court reasoned that the cathether 

was analogous to clamps that are placed into the body solely to carry out or 

facilitate surgery.  COMMENT:  The decision contains a complete discussion 

of the Court’s prior foreign object decisions.  

 

Annunziata v. Quest Diagnostics 

127 A.D.3d 630, 8 N.Y.S.3d 168 (1st Dep’t 2015) 

 

P’s claim against D laboratory alleged that D missed a pap smear example, as 

well as D’s failure to implement a plan for error reduction and to maintain and 

supervise quality assurance. Court upheld dismissal of action under CPLR 214-
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a, stating that the various claims of negligence bore a substantial relationship to 

the resolution of medical treatment.   

 

Martens v. St. Luke’s Hosp. Ctr. 

128 A.D.3d 487, 9 N.Y.S.3d 52 (1st Dep’t 2015) 

 

P alleged that during doctor’s appointments from 6/6/02 to 9/21/09, D 

misdiagnosed a cancerous tumor as fibroids.  Court held a triable issue of fact 

was present as to the applicability of doctrine as to treatment before 12/4/07 

since P established that in 2002 D agreed to monitor P’s fibroids in lieu of 

removing them, D directed P to return for follow-up visits which she did and D 

monitored them through exams and ultrasounds. 

 

Raucci v. Shinbrot 

127 A.D.3d 839, 5 N.Y.S.3d 314 (2d Dep’t 2015) 

 

P commenced medical malpractice against D, alleging he negligently performed 

a cholecystectomy.  Court dismissed action, holding continuous treatment 

doctrine was inapplicable.  It noted that although D engaged in some post-op 

care, P did not seek an ongoing course of treatment from D and D had referred P 

to a post-op care provider. 

 

Hofsiss v. Goodman 

128 A.D.3d 898, 9 N.Y.S.3d 614 (2d Dep’t 2015) 

 

D performed gastric bypass surgery on P in 2003.  Court rejected application of 

doctrine as there was no proof that visits in 2003 and 2004 were part of efforts 

by D to treat malnutrition and malabsorbtion, a consequence of the surgery, such 

that visits in 2007 could be seen as continuation of those efforts. 

 

F. v. Reproductive Medicine Assoc. 

__ A.D.3d __, 22 N.Y.S.3d 190 (1st Dep’t 2015) 

 

Court held SOL on a wrongful birth claim accrues upon the live birth of an 

impaired child against physician and clinic that performed in vitro fertilization 

claim, and claim sounds in medical malpractice. 
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Fuller v. Aberdale 

130 A.D.3d 1277, 14 N.Y.S.3d 545 (3d Dep’t 2015) 

 

In this medical malpractice action, Court held continuous treatment did not 

apply to toll the SOL for treatment that D provided in 2006.  At that time, 

decedent was treated for upper abdominal pain and, while a colonoscopy and 

follow-up appointment were recommended, no such appointment was made for 

over 2 ½ years. By comparison, in July 2008, decedent was referred to D for 

complaints of lower abdominal pain and rectal bleeding. Court concluded that 

the record does not support either a finding that treatment was rendered for the 

same illness or that there was a mutual anticipation of future treatment. 

 

Andrews v. Renaissance Chiropractic 

128 A.D.3d 1517, 8 N.Y.S.3d 835 (4th Dep’t. 2015) 

 

In this chiropractic malpractice action, Court affirmed denial of D’s motion to 

dismiss action as time-barred. Court held the action was subject to the 3 year 

statute of limitations since it noted P was not referred to D by a physician and 

D’s treatment was not an integral part of the process of rendering medical 

treatment or substantially related to any medical treatment provided by a 

physician. 

 

Flint v. Zielinski 

130 A.D.3d 1460, 12 N.Y.S.3d 744 (4th Dep’t 2015) 

 

Where D was monitoring decedent for the appearance of cancer in her chest area 

after she underwent a modified radical mastectomy, and she developed cancer in 

her chest area that was allegedly identifiable on a CT scan ordered by D to rule 

out the presence of cancer in her chest, Court held an issue of fact was present as 

to whether the monitoring and D’s relationship with decedent amounted to 

continuous treatment of the same original condition or complaint, regardless of 

whether the cancer that developed in her lung was a primary lung cancer or a 

metastasis of the breast cancer.  
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C. Contract 

 

ACE Securities Corp. v. DB Structured Products, Inc. 

25 N.Y.3d 581, 15 N.Y.S.3d 716 (2015 

 

Ps alleged breaches by D of the representation and warranties provisions in 

residential mortgage backed securities D sold.  The parties’ agreement contained 

a cure provision which provided that it was the sole remedy in the event of a 

breach with which D failed to comply. Court held applicable six-year SOL for 

breach of contract began to run on the date D’s contractual representations and 

warranties were first made, not on the date of its refusal to comply with the 

parties’ agreed-upon remedy provision.  In so holding Court noted that a failure 

to comply with a contractual remedy provision is “not a separate and continuing 

promise of future performance” sufficient to defer accrual of the SOL for breach 

of contract claims. 

 

American Transit Ins. Co. v. Rosario 

133 A.D.3d 503, 20 N.Y.S.3d 37 (1st Dep’t 2015) 

 

Court held a claim for uninsured motorist’s benefits is governed by six-year 

contract SOL.  The claim accrues either when the accident occurs or when 

subsequent events render the offending vehicle uninsured.  Since there is more 

than a six-year lapse between the accident and the demand for arbitration, 

respondent must show that a later accrual date then the accident date is 

applicable, and that due diligence was used to determine whether the offending 

vehicle was insured on the date of the accident. 

 

U.S. Nonwovens Corp. v. Pack Line Corp. 

48 Misc 3d 211, 4 N.Y.S.3d 868 (Sup. Ct. Suffolk Co. 2015) 

 

In this breach of contract action involving the sale and installation of an 

allegedly defective product manufactured by D, Court held action was not barred 

by the 4 year statute of limitations set forth in UCC 2-725. Under section 2-725 

(2), a cause of action for breach of contract for sale “accrues when the breach 

occurs, regardless of the aggrieved party’s lack of knowledge of the breach.” 

The parties’ agreement here clearly and unequivocally obligated D to perform 

the installation and commissioning of the integrated machine. As such, P’s 

causes of action accrued when installation of the unit was complete. Accepting 
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as true P’s allegation as to the date the installation, integration and testing of the 

machine was complete, D failed to meet its burden of demonstrating that the 

time within which to commence the action expired before the action was 

commenced. 

 

D. Fraud 

 

Faison v. Lewis 

25 N.Y.3d 220, 10 N.Y.S.3d 185 (2015) 

 

A claim against a forged deed is not subject to the fraud SOL as a forged deed is 

void ab initio.  Thus, P’s action seeking to set aside and cancel, as null and void, 

D bank’s mortgage interest in real property conveyed on the authority of an 

allegedly forged deed can be pursued. 

 

Johnson v. Proskauer Rose 

129 A.D.3d 59, 9 N.Y.S.3d 201 (1st Dep’t 2015) 

 

In this action arising out of representation by D of P in connection with a failed 

tax avoidance scheme, Court held P’s fraud claim was not time-barred under 

duplicative claims doctrine on the basis that P’s legal malpractice claim was 

time-barred since the essences of the fraud and malpractice claims were 

sufficiently distinct from one another. 

 

Abele Tractor & Equipment Co. v. Balfour 

133 A.D.3d 1171, 20 N.Y.S.3d 697 (3d Dep’t 2015) 

 

P employer brought fraud action against former employee, alleging that D 

employee had misrepresented his marital status for purpose of obtaining family 

health insurance coverage for his paramour and her daughter.  Court held triable 

issues of fact were present as to whether contradictory statements in D’s 

employment records gave P the means to discover his fraud by the exercise of 

ordinary intelligence and, thus, whether D justifiably relied upon P’s 

misrepresentations concerning his marital status for purpose of obtaining family 

health insurance coverage for his paramour and her daughter. 
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E. Discovery 

 

Clendenin v. Town of Milo 

129 A.D.3d 1480, 11 N.Y.S.3d 380 (4th Dep’t. 2015) 

 

In this action seeking damages arising from an allegedly defective system due in 

part to Town’s negligence in issuing a certificate of occupancy, Court held 

CPLR 214-c [1] did not apply as P did not seek “damages for personal injury or 

injury to property” (CPLR 214-c [1]. Rather, they sought to be compensated for 

the cost of replacing an allegedly defective septic system. Thus, section 214-c is 

inapplicable to this action. The Court further noted the Court of Appeals, in 

interpreting section 214c, has made clear that it applies only to toxic torts, and 

P’s claims have nothing to do with toxic substances.    

 

F. Intentional Torts 

 

James v. Flynn 

132 A.D.3d 1214, 19 N.Y.S.3d 618 (3d Dep’t 2015) 

 

In this tort action arising out of D’s alleged stalking of P, Court held that cause 

of action for intentional infliction of emotional distress was subject to one-year 

SOL of 215(3) and thus was time-barred; and proposed cause of action for 

reckless infliction of emotional distress was also subject to that SOL and time-

barred as reckless conduct is encompassed within the intentional tort of 

intentional infliction of emotional distress and does not constitute a separate and 

distinct cause of action. 

 

G. Breach of Fiduciary Duty 

 

DiRaimondo v. Calhoun 

131 A.D.3d 1194, 17 N.Y.S. 3d 722 (2d Dep’t. 2015) 

 

In this action to recover damages for breach of fiduciary duty, Court noted that 

the discovery accrual rule for statute of limitations purposes applies to fraud-

based breach of fiduciary duty claims. Here, Court stated it involved an inquiry 

as to the time that a P could, with reasonable diligence, have discovered the 

fraud which turns upon whether a person of ordinary intelligence possessed 

knowledge of facts from which the fraud could be reasonably inferred. On the 
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papers before it, Court concluded an issue of fact was present.   

 

Matter of Dissolution of Therm, Inc. 

132 A.D.3d 1137, 18 N.Y.S.3d 739 (3d Dep’t 2015) 

 

In this proceeding pursuant to BCL article 11, Court noted that New York law 

does not provide a single statute of limitations for breach of fiduciary duty 

claims and the choice of the applicable limitations period depends on the 

substantive remedy that P seeks. The SOL for a claim alleging a breach of 

fiduciary duty is tolled until there has been an open repudiation by the fiduciary 

or the relationship has otherwise been clearly terminated.  

 

III. TERMINATION / NEW ACTION 

 

Malay v. City of Syracuse 

25 N.Y.3d 323, 12 N.Y.S.3d 1 (2015) 

 

In this action, P’s appeal taken as of right from an order to the Appellate 

Division was dismissed due to his failure to perfect it.  Court held for purposes 

of CPLR 205-a the prior action terminated when the Appellate Division 

dismissed the appeal, and not when the underlying order appealed from is 

entered. COMMENT: It should be kept in mind, as Profs. Siegel and Connors 

have noted, that where an appeal requires leave to appeal and leave is not 

granted, the six-month period starts from the date of the determination of the last 

appeal as of right. See, Siegel, NY Practice [5th ed] §52. 

 

Bonilla v. Tutor Perini Corp. 

134 A.D.3d 869, 20 N.Y.S.3d 537 (2d Dep’t 2015) 

 

After dismissal of a previous action without prejudice, P commenced the present 

action within the applicable SOL period.  D moved to dismiss arguing CPLR 

205(a) barred the action.  Court rejected the argument, noting CPLR 205(a) is 

not a limitations period but a tolling provision, which has no application where, 

as here, the SOL has not expired at the time the second action is commenced.  
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Robles v. Brooklyn-Queens Nursing Home 

131 A.D.3d 1032, 16 N.Y.S.3d 275 (2d Dep’t 2015) 

 

Court noted that a dismissal for lack of capacity to sue is not a dismissal on the 

merits. 

 

Benedetti v. Erie County Medical Center Corp. 

129 A.D.3d 1462, 11 N.Y.S.3d 375 (4th Dep’t. 2015) 

 

In this medical malpractice action, trial court dismissed action against D, a 

public benefit corporation, for failure to serve a notice of claim prior to 

commencement of action, as required by Public Authorities Law §364(1)(c), 

“without prejudice and subject to CPLR 205(a).” When P commenced an action 

within the 6-months period, D moved to dismiss, arguing P failed to comply 

with the applicable one-year and 90-day requirement which was a condition 

precedent not subject to CPLR 205(c). Trial court rejected argument and Court 

affirmed. While Court recognized that CPLR 205(a) does not apply when an act 

has to be performed within a statutory time requirement and is a condition 

precedent to suit, it was of the opinion that the period as specified in the statute 

with its express language did not support D’s contention that the period was a 

condition precedent and not a statute of limitations. 

 

Acquest Wehrle, LLC v. Town of Amherst 

129 A.D.3d 1644, 11 N.Y.S. 3d 772 (4th Dep’t. 2015) 

 

P filed a civil rights action in a New York federal court which was dismissed for 

lack of ripeness. Within six months P commenced the present action in state 

court. Court rejected D’s contention that the complaint is time-barred as the 

present complaint is based upon the same transaction or occurrence, or the same 

operative facts, as the federal action; and thus the action is timely pursuant to 

CPLR 205 (a).  

 

Dunlop v. St. Leo The Great, RC 

133 A.D.3d 1288, 20 N.Y.S.3d 281 (4th Dep’t 2015) 

 

P’s prior action against Diocese was dismissed for lack of P/J.  Before entry of 

the order dismissing the action, P commenced second action, which was 

dismissed as time-barred.  Court held CPLR 205(a) was inapplicable inasmuch 
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as the action was commenced before the prior action was terminated. 

 

Dunlop v. St. Leo The Great, RC 

133 A.D.3d 1288, 20 N.Y.S.3d 281 (4th Dep’t 2015) 

 

P’s prior action against the church was dismissed on ground that P did not timely 

serve the complaint after church made a demand for it.  Court upheld second 

action against church as timely by reason of CPLR 205(a) as Court viewed its 

prior dismissal decision as not demonstrating a general pattern of delay. 

 

Tenenbaum v. Setton 

49 Misc.3d 39, 18 N.Y.S.3d 498 (App. T. 2d Dep’t 2015) 

 

Where service is void due to the service in violation of GBL §13, and P/J is thus 

not obtained, the resultant dismissal does not invoke CPLR 205(a). 

 

IV. RELATION - BACK 

 

Garcia v. New York Presbyt. Hosp. 

114 A.D.3d 615, 981 N.Y.S.2d 84 (1st Dep’t 2014) 

 

P sued D hospital and several physicians employed by or affiliated with hospital, 

alleging they were negligent in performing a procedure.  After SOL ran, P 

sought to amend the complaint to add a claim against another physician who 

made 2 notes in P’s chart after the procedure in question.  Court affirmed denial 

of motion as P could not satisfy the elements of the relation back doctrine.  Even 

if P could impose vicarious liability against the hospital for the acts of the 

physician in question, this would not be sufficient to show that the proposed D 

was so united in interest with the hospital that he could be charged with notice of 

the commencement of the action against the hospital for the purposes of the 

relation back doctrine. 

 

Crawford v. City of New York 

129 A.D.3d 554, 11 N.Y.S.3d 595 (1st Dep’t 2015) 

 

Court held P could not invoke the relation-back doctrine to add additional Ds as 

he was aware of these Ds 4 ½ months prior to the expiration of the SOL, and he 

nevertheless waited another 2 years to move to amend after he filed a NOI.  
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Under these circumstances, Court held there was “no mistake” as to the proper 

identify of the parties.   

 

Cooper v. Sleepy’s, LLC 

126 A.D.3d 664, 5 N.Y.S.3d 210 (2d Dep’t 2015) 

 

P’s proposed cause of action alleged wrongful termination, which was otherwise 

time-barred.  Complaint had alleged a discrimination claim. As termination 

occurred after commencement of the action, the doctrine was not applicable as 

the complaint could not have provided any notice about it.  The fact that D was 

aware of the termination was irrelevant as notice must be provided in the 

complaint itself. 

 

Hustedt Chevrolet v. Jones, Little & Co. 

129 A.D.3d 669, 8 N.Y.S.3d 917 (2d Dep’t 2015) 

 

P moved for leave to amend first amended complaint to add supplemental claims 

of accounting malpractice, which were time barred.  Court held relation-back 

doctrine did not apply as first amended complaint gave no notice of the facts, 

etc. giving rise to those supplemental claims. 

 

Montalvo v. Madjek, Inc. 

131 A.D.3d 678 15 N.Y.S.3d 471 (2d Dep’t. 2015) 

 

In this personal injury action, D moved to dismiss amended complaint insofar as 

asserted against D Madjek, Inc. as time-barred and P moved to amend complaint 

to add Madjek, Inc. as a D. Court affirmed granting of former and denial of 

latter. In so ruling, Court noted that defendants are not united in interest if there 

is a possibility that the new party could have a different defense than the original 

party. Here, the only fact that P established in support of their contention that the 

Madjek defendants were united in interest was that the president of Madjek, Inc., 

was a member of Madjek, LLC. However, this fact, standing along, was 

insufficient to establish that the Madjek defendants are vicariously liable for the 

acts of each other and, thus, is insufficient to establish that the Madjek 

defendants are united in interest. 
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Calamari v. Panos 

131 A.D.3d 1088, 16 N.Y.S.3d 824 (2d Dep’t 2015 

 

P commenced a timely medical malpractice against D MD and D hospital.  

Subsequently, P moved to amend the complaint to add a negligent hiring and 

supervision claim with respect to D MD against the hospital.  Court held the new 

claim did not relate back to the time the action was commenced rendering the 

claim timely as the new claim involved different factual allegations than those 

involved in the initial claim. 

 

Johnson v. State 

125 A.D.3d 1073, 3 N.Y.S.3d 774 (3d Dep’t 2015) 

 

Court held that doctrine did not apply here to claimant’s proposed causes of 

action as they were based upon events that occurred after the filing of the initial 

claims, rather than upon the events giving rise to the initial claims as required by 

the doctrine. 

 

Johanson v. County of Erie 

134 A.D.3d 1530, 22 N.Y.S.3d 763 (4th Dep’t 2015) 

 

P moved for leave to amend the complaint to add the Sheriff of Erie County in 

his official capacity as a D after the applicable SOL had expired.  Court held the 

claim could not relate back to claims against Ds Deputy Sheriffs and Erie 

County Sheriff’s department as the Sheriff is not united in interest with those 

defendants.  The reason is that the Sheriff is not vicariously liable for the alleged 

negligent acts of the deputies.  Likewise, the Sheriff was not united in interest 

with D Erie County as the County is not vicariously liable for the negligent acts 

of the Sheriff or his deputies. 

 

V. ESTOPPEL 

 

Ducillo v. Hudson Valley at St. Francis 

128 A.D.3d 885, 9 N.Y.S. 3d (2d Dep’t. 2015) 

 

In this medical malpractice action Ds moved to dismiss the malpractice cause of 

action as time-barred. P opposed with proof that after the subject surgery D 

doctor made certain misrepresentations and false assurances to him, which 
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actions prevented him from discovering the malpractice and commencing a 

timely action. This proof, Court held, was sufficient to warrant the application of 

the doctrine of equitable estoppel, and thus D’s motion was properly denied.  

 

Calamari v. Panos 

131 A.D.3d 1088, 16 N.Y.S.3d 824 (2d Dep’t 2015) 

 

Court rejected Ps’ estoppel with respect to a new claim alleged in a proposed 

amended complaint, noting among other matters, that Ps have not alleged facts 

that, if true, would establish that they were duly diligent in asserting their causes 

of action alleging negligent hiring and negligent supervision with respect to the 

period before June 26, 2009.0 Specifically, P’s have not alleged facts that would 

excuse the 21-month delay between the commencement of the action in June 

2012. When D’s alleged misrepresentations no longer prevented them from 

asserting their causes of action, and their making of the motion to amend their 

complaint in March 2014. 

 

Rich v. Orlando 

128 A.D.3d 1330, 7 N.Y.S.3d 754 (4th Dep’t 2015) 

 

Trial court dismissed D homeowner’s counterclaim for breach of housing 

merchant implied warranty as time barred.  Court affirmed and rejected D’s 

further argument that the doctrine precluded P from asserting the SOL as a 

defense.  It noted among other matters that P did not make any representation 

that he would fix the defects and thus there was no detrimental reliance by D.  

NOTE:  Court also rejected D’s argument that applying the SOL here is against 

public policy. 
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Part Five 

 

PARTIES, PLEADINGS, AND 

APPEARANCES 

 
 

I. PARTIES 

 

Lambert v. Estren 

126 A.D.3d 942, 7 N.Y.S.3d 169 (2d Dep’t 2015) 

 

Decision includes a review of the procedures involved upon the death of a party 

and the substitution of a proper party, as set forth in CPLR 1015, 1021. 

 

Alejandro v. North Tarrytown Realty 

129 A.D.3d 749, 10 N.Y.S.3d 616 (2d Dep’t 2015) 

 

In this P/I action, Court held the failure of administrator of P’s estate to effect 

required substitution until more than 6½ years after decedent’s death and nearly 

5½ years after he was appointed administrator of decedent’s estate evinced lack 

of diligence on part of administrator in prosecuting action which had been 

pending for nearly 8 years at time that administrator sought substitution, 

favoring dismissal with prejudice for failure to timely substitute representative.  

 

Wyatt v. City of New York 

2015 N.Y. Slip Op. 50032(U) (Sup. Ct. N.Y. Co.) (Stallman, J.) 

 

In this automobile accident case, P served an amended complaint adding D2 as 

D without leave of court, which service occurred beyond any of the permissible 

periods for amendment of right under CPLR 1003.  This failure rendered the 

amended complaint a “legal nullity.”  However, Court upheld service as none of 

the Ds raised an objection to the service in their answers.  COMMENT:  

Answers contained numerous affirmative defenses including lack of P/J. 
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II. COMPLAINT 

 

A. Sufficiency 

 

Three Amigos SJL Rest. v. CBS News 

132 A.D.3d 82, 15 N.Y.S.3d 36 (1st Dep’t 2015) 

 

In this defamation action, Court emphasized that CPLR 3016(a)’s heightened 

pleading standard applies only to the words constitution the alleged defamatory 

communication, and not the “of and concerning” allegations of the 

communication. 

 

Fulton v. Hankin & Mazel, PLLC 

132 A.D.3d 806, 18 N.Y.S.3d 654 (2d Dep’t 2015) 

 

In this fraud action commenced by P guarantor against D law firm, Court held P 

failed to sufficiently particularize what the D had represented as to “how and 

when” P would have acquired the stock shares. 

 

Erie Materials, Inc. v. Central City Roofing Co. 

132 A.D.3d 1309, 17 N.Y.S.3d 244 (4th Dep’t 2015) 

 

Court held P’s complaint with its attached invoices satisfied CPLR 3016(f), 

noting the invoices provided the requisite degree of specificity. 

 

Addale v. North Shore Long Island Jewish Health System 

49 Misc.3d 1027, 19 N.Y.S.3d 850 (Sup. Ct. Queens Co. 2015) (McDonald, J.) 

 

In this action commenced by P patients against D health care facilities arising 

out of theft of their confidential personal and medical information, Court 

dismissed breach of fiduciary duty claim on ground that complaint did not plead 

with sufficient detail pursuant to CPLR 3016(b) the circumstances constituting 

the fraud. 

 



77 

 

B. Demand for Complaint 

 

JL Collier Corp. v. Wells Fargo Bank 

127 A.D.3d 1026, 5 N.Y.S.3d 884 (2d Dep’t 2015) 

 

Court reversed Supreme Court and granted D’s motion because P failed to 

proffer a reasonable excuse for their failure to serve a complaint. 

 

Tellian v. Freund 

129 A.D.3d 828, 9 N.Y.S.3d 886 (2d Dep’t 2015) 

 

Court affirmed granting of D’s motion, nothing that P failed to proffer a 

reasonable excuse for her delay of six years in serving complaint and to establish 

a meritorious cause of action.  COMMENT:  Could a six-year delay ever be 

excusable? 

 

Heath v. Normile 

131 A.D.3d 754, 15 N.Y.S.3d 509 (3d Dep’t 2015) 

 

As service of a bare summons was a nullity, D’s demand for a complaint was 

premature and did not invoke the time limits of CPLR 3012(b). 

 

III.  NOTICE OF APPEARANCE 

 

Ryan v. High Rock Dev. 

124 A.D.3d 751, 2 N.Y.S.3d 519 (2d Dep’t 2015) 

 

P commenced action by filing a summons with notice, which was never served 

upon Ds.  Immediately after filing, Ds served a notice of appearance and made 

demand for service of complaint.  When P never served complaint, Ds moved to 

dismiss, which motion was granted.  Court reversed, denying the motion.  It held 

as there was no service of the summons, the notice of appearance and demand 

for a complaint was a nullity. 
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Whiteside v. Manfredi 

132 A.D.3d 851, 18 N.Y.S.3d 404 (2d Dep’t 2015) 

 

In this wrongful death action P commenced action when D was in Chapter 11 

from which it emerged 2 years later.  Two years after, D moved to dismiss the 

action pursuant to CPLR 3215(c) upon the ground P failed to take action after D 

had failed to appear or answer.  Court initially rejected D’s argument that a letter 

sent after the commencement of the action to P with the notice of bankruptcy did 

not constitute an informal appearance preventing a default as D was merely 

advising P that an automatic stay was in effect as a result of the filing of 

bankruptcy petition and was not seeking to actively litigate the merits of the 

action. 

 

Aaron v. The Steele Law Firm 

127 A.D.3d 1385, 8 N.Y.S.3d 664 (3d Dep’t 2015) 

 

In this action seeking unpaid legal fees, parties agreed to Friday, October 4th as 

date for an appearance or service of an answer.  On that day P as D moved to 

dismiss filing the motion in Oswego County and mailed a copy to D as P.  On 

the morning of October 8th, having received the motion on the afternoon of 

October 7th, D as P moved for default.  Court held there was no default as P as D 

had timely appeared because service by mail of the motion was complete upon 

mailing on October 4th.  Court rejected the argument that the so-called “mailbox 

rule” did not apply and upheld award of monetary sanctions. 

 

IV. ANSWER 

 

A. Timeliness 

 

Rozz v. Law Offices of Saul Kobrick, P.C. 

134 A.D.3d 922, 21 N.Y.S.3d 897 (2d Dep’t 2015) 

 

Court held D’s answer was timely because it was served within the 20 days of 

the date the D bakery was served with the verified complaint. Moreover, P’s 

objection to the bakery’s answer, on the ground that  it was unverified, was 

deemed waived in view of the P’s failure to notify D of his rejection of the 

answer with due  diligence. The approximately 15 day period between the P’s 

receipt of the D’s unverified answer and his rejection thereof was unreasonable. 
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Anthony DeMarco & Sons Nursery v. Maxim Construction Service Corp. 

126 A.D.3d 1105, 4 N.Y.S.3d 732 (3d Dept. 2015) 

P served D with a summons and complaint on May 10, 2013; and when P did 

not receive an answer, P mailed a copy to D on July 12, 2013.  Not having 

received any response from D by the end of August 2013, P made a motion for 

which return date for that motion was adjourned and, on November 6, 2013, D 

cross-moved to, among other things, extend its time to answer the complaint.  

Supreme Court, among other things, granted Maxim’s cross motion and 

extended the time to serve an answer.  Court affirmed, finding Supreme Court 

did not abuse its discretion in granting D an extension of time to serve an 

answer, despite D’s five-month delay in seeking extension as P would suffer 

only slight prejudice from the delay; there were competing assertions as to D’s 

willfulness, since it was involved with an investigation by the attorney general 

regarding the project; D sought extension shortly after hiring counsel; and D 

cited numerous problems with P’s performance under the contract, so as to assert 

a meritorious defense to the action. 

 

Bank of New York Mellon v. Jinks  

127 A.D.3d 1367, 7 N.Y.S.3d 634 (3d Dep’t. 2015) 

In this foreclosure action, P, after failing to timely reply to D’s counterclaims, 

moved for an extension of time to answer and D cross-moved for a default 

judgment.  Court affirmed granting of P’s motion and denial of cross-motion.  It 

noted that after being served with D’s counterclaims P’s former counsel 

transferred P’s file to another firm. After D refused to grant P’s request for a 

courtesy extension of time to answer, which D was well within her right to do 

considering the time to answer had already passed at the time the request was 

made – P sought the court order, indicating that it had been only recently 

retained and that it needed more time to review the file.  No further information 

concerning the substitution of counsel or the transfer of the file was provided.  

Despite lack of details, Court held trial court did not abuse its discretion in 

extending P’s time to answer and excusing its failure to timely reply thereto as 

request was not per se unreasonable under the circumstances; delay preceding 

P’s motion was brief; D was unable to identify any specific prejudice that would 

result should extension be granted; and public policy favored resolving matters 

on the merits.  
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D&M Concrete v. Wegmans 

133 A.D.3d 1329, 20 N.Y.S.3d 801 (4th Dep’t 2015) 

 

P argued in this breach of contract action that D did not sufficiently plead its 

affirmative defense that P failed to comply with a condition precedent by not 

exhausting the dispute resolution procedures in the parties’ contract. Court 

agreed, noting the affirmative defense asserted only that “P’s claims fail because 

D has fully performed its obligations pursuant to its agreement with P as 

modified and in light of the failure of P to perform its obligations and/or the 

failure of one or more conditions precedent.”  Nonetheless, noting that such 

failure does not preclude an award of S/J based on that defense, Court granted 

S/J to D, holding that P could not have been surprised by D’s reliance or the 

defense as P was fully aware of the facts that constituted the defense and those 

facts showed no compliance.  

 

B.   Adequacy 

 

Scholastic Inc. v. Pace Plumbing 

129 A.D.3d 75, 8 N.Y.S.3d 143 (1st Dep’t. 2015) 

 

In this property damage action, Supreme Court granted S/J to D on ground it 

was time-barred. In so ruling, it rejected P’s argument that D failed to adequately 

plead a SOL defense. Court reversed in a comprehensive opinion written by 

Judge Acosa. (1) Court held the SOL defense was inadequately pleaded as it was 

not separately stated and numbered as required by CPLR 3014, but rather was 

concealed within a boilerplate, catchall paragraph containing 15 other 

affirmative defenses and an attempt to plead and reserve every other conceivable 

affirmative defense. In the Court’s view, the exclusion of the defense within a 

laundry list of predominantly inapplicable defenses did not provide P with the 

requisite notice, resulting in prejudice to P. (2) Although P could have moved to 

compel separate numbering, it was not required to do so because D’s answer did 

not necessitate a responsive pleading. P could not be forced to accept a defective 

answer simply because it declined to make a motion to compel separate 

numbering. (3) Moreover, while D was permitted to plead its affirmative 

defenses hypothetically, it was not authorized to plead each and every 

affirmative defense that might exist without regard to its relevance to the causes 

of action presented by the complaint. Permitting such conduct would effectively 

sanction deception on the part of D, whether intentional or not, thereby avoiding 
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the CPLR’s notice requirement. Although P was prejudiced by D’s defective 

pleading in that it prevented plaintiff from fully contesting the statute of 

limitations defense, the prejudice could be cured by allowing D to amend its 

pleading and then allowing P to conduct discovery on the statute of limitations 

issue.  COMMENT:  For further discussion of Scholastic, see, Connors, “Back 

to Basics,” NYLJ, p. 3, col. 3.  He observes, among other matters, that attorneys 

err on the side of caution, and state the time period relied upon. 

 

C. Defective Verification 

 

Gaffey v. Shah 

131 A.D.3d 1006, 17 N.Y.S.3d 46 (2d Dep’t. 2015) 

 

In this action commenced with a verified complaint, D served a verified answer, 

the verification having been executed by D’s attorney, who stated that D resided 

in a country other than that which the attorney maintained his office. P’s 

attorney returned the verified answer, stating that it “fails to include a proper 

verification,” without any further elaboration, and then moved for leave to enter 

a default judgment. The trial court denied the motion and the Court affirmed, 

stating the defect was “properly ignored.” It noted that the rejection was 

ineffective under CPLR 3022 as it failed to specify the reason(s) with sufficient 

specificity as to why it was defective; and P suffered no prejudice.  

  

V. AMENDMENTS 

 

Davis v. South Nassau Hosp. 

26 N.Y.3d 563, __ N.Y.S.3d __ (2015) 

 

Ps sought leave to amend the complaint to add a cause of action for negligence 

based on Ds’ negligence in allowing a patient to become impaired which caused 

the subject accident.  Court had initially held the original claim sounded in 

medical malpractice.  Court then denied the request as the amended claim also 

sounded in medical malpractice, and thus the claim as proposed lacked merit. 
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Leighton v. Lowenberg 

125 A.D.3d 427, 998 N.Y.S. 2d 886 (1st Dep’t. 2015) 

 

In this medical malpractice action, P moved to amend her complaint to add an 

informed consent claim. However, she failed to provide the required expert 

affirmation in support of the motion. On renewal after the motion was denied, 

she submitted an expert affirmation and although it provided some details 

concerning departures from good and accepted medical practice, it did not state 

with reasonable certainty that the information provided to P by D prior to the 

surgery departed from what a reasonable practitioner would have disclosed. 

Thus, amendment of the complaint to include a cause of action for lack of 

informed consent was denied.     

 

Williams v. Tompkins 

132 A.D.3d 532, 17 N.Y.S.3d 714 (1st Dep’t 2015) 

 

Court held Supreme Court abused its discretion in denying D 2’s motion to 

amend its answer to deny that D1 was acting within the scope of his employment 

with D2 at the time of the accident at issue. Court noted a proper showing of 

prejudice must be “traceable not simply to the new matter sought to be added, 

but also to the fact that it is only now being added. There must be some special 

right lost in the interim, some change of position or some significant trouble or 

expense that could have been avoided had the original pleading contained what 

the amended one wants to add”. Here, P in her opposition before the motion 

court, she asserted that she would be prejudiced by the amendment because D2 

“would be vicariously liable for the acts of D1,” if D1 was operating the vehicle 

within the scope of his employment. This is not the kind of significant prejudice 

necessary to deny the motion. 

 

Jeboda v. Danza 

133 A.D.3d 569, 18 N.Y.S.3d 716 (2d Dep’t 2015) 

 

Court granted D’s motion to amend his answer to add the affirmative defense 

that, at the time of the subject accident, his vehicle was being operated without 

his permission. Although D waited over 1 ½ years before moving for leave to 

amend the answer, there was no showing that P would be significantly 

prejudiced, as discovery was ingoing. 
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Thome v. Benchmark Main Transit 

125 A.D.3d 1283, 3 N.Y.S.3d 475 (4th Dep’t 2015) 

 

In this construction accident case, Court granted third-party D’s motion to 

amend its answer to assert as an affirmative defense that a settlement among P 

and two other Ds was not financially reasonable, a defense based on its position 

as a potential indemnitor.  Quoting Professor Connors’ Commentaries, it stated: 

“Whenever a D feels the need to deny something not mentioned in the 

complaint, the D should transform the ‘denial’ into an affirmative defense and 

plead it as such.” 

 

VI. BILL OF PARTICULARS 

 

Boyer v. Kamthan 

 130 A.D.3d 1176, 13 N.Y.S.3d 653 (3d Dep’t 2015) 

 

In this medical malpractice action, Ds moved to preclude P from pursuing a trial 

liability theory “X” because such theory was not expressly alleged in P’s 

complaint or BOP.  Court rejected argument, noting that pleadings were 

sufficient to notify Ds of it, and Ds were well aware of the theory as P had 

articulated it via an expert affidavit submitted in opposition to Ds’ S/J motion.  

 

Weinberger v. New York State Olympic Regional Auth. 

133 A.D.3d 1006, 19 N.Y.S.3d 625 (3d Dep’t 2015) 

 

In this P/I action commenced by P skier, Court held that trial court properly 

disregarded claimant’s evidence that his injury was caused by D’s failure to 

adequately warn him that Upper Empire was closed. As claimant never 

attempted to amend his BOP to include such allegations, despite having ample 

time to do so; there is no basis to deviate from the general rule that when a party 

attempts to introduce evidence at trial which does not conform to the BOP, the 

appropriate remedy is preclusion of that evidence. 

 

Stewart v. Dunkleman 

128 A.D.3d 1338, 8 N.Y.S.3d 515 (4th Dep’t 2015) 

 

P moved for leave to serve an amended BOP which was granted by trial court.  

Court held ruling was an abuse of discretion.  In so holding, Court noted since 
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NOI had been filed, P needed court permission as that amendment was not one 

to correct an “oversight in the pleadings” that does not require leave of court.  It 

then held P failed to make the requisite “showing of special and extraordinary 

circumstances” that would permit amendment after the NOI had been filed.  The 

Court stated: “Here there was an extended delay in moving for leave to amend 

inasmuch as the motion was made more than a year after the “supplemental” bill 

of particulars was served; P made no showing of good cause for that delay; and 

she was or should have been aware when the first and second bills of particulars 

were filed of the facts that form the basis of the proposed amended bill of 

particulars. Indeed, P specifically discussed those facts but disavowed any 

intention to see recovery under such facts. Furthermore, D would be prejudiced 

by the proposed amendment because “[t]he amendment, if permitted, would 

require…defendants to reorient the defense strategy, as the plaintiff initially 

maintained that the [pre-2009] injuries were irrelevant to the instant action”. 
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Part Six 

 

MOTIONS 
 

 

I. PAPERS GENERALLY 

 

A. Redaction of “Confidential Personal Information” 

 

Uniform Rule 202.5(e) 

 

Rule, effective January 1, 2015, covers actions that are using hard copies and as 

well NYSCEF, and requires the redaction of certain confidential personal 

information from court filings.  This information includes:  a person’s or entity’s 

taxpayer identification number, a social security number, except the last four 

digits thereof; date of birth; full name of an individual known to be a minor; and 

a financial account number, including a credit/debit card, bank account, 

investment account, and insurance account, except the last four digits or letters 

thereof. COMMENT: Rule precludes use of a minor’s full name on Summons 

and Complaint and Judgment. 

 

B. Service 

 

L.  2015, ch. 572 (eff. Jan. 1, 2016) 

 

This bill amends:  (1) CPLR 2103(f)(1) to repeal its requirement that papers 

served by mail upon an attorney in a pending action be mailed within the State 

of New York;  and (2) CPLR 2103(b)(2) to extend by one day to six days, the 

prescribed period of time for response to such papers when they are served by 

mail from outside the State but within the geographic boundaries of the United 

States.  COMMENT: (1) The 3 additional days provided when cross-motions 

are served by mail is not affected by this amendment; (2) The amendment 

encompasses deposition notices; and (3) The amendment encompasses a Notice 

of Appeal.  
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II. SUMMARY JUDGMENT 

 

A. Generally 

 

All-State Flooring v. M.D Floors 

131 A.D.3d 834, 16 N.Y.S.3d 539 (1st Dep’t 2015) 

 

In this breach of contract action, P seller moved for S/J Trial Court denied the 

motion, finding P had defaulted on the motion by failing to appear for oral 

argument; and alternatively, issues of fact were present.  Court affirmed on the 

ground questions of fact were present.  However, it found trial court erred in 

finding that P had defaulted.  In support, court noted P submitted the motion, 

parties were not on notice that oral argument was indispensable for resolution of 

the motion, and counsel for both parties were present when the court rendered its 

decision on the record. 

 

Jang v. All Mobile Video, Inc. 

132 A.D.3d 518, 17 N.Y.S.3d 852 (1st Dep’t 2015) 

 

Court vacated default judgment which was entered upon P’s failure to oppose 

D’s S/J motion, finding P’s excuse reasonable. It noted P’s attorney affirmed 

that she only received the physician’s narrative report, without which she could 

not prepare opposition papers, until near the return date of the motion and that 

before that date she suffered a sudden illness and pain for which she had to be 

heavily sedated, and as a consequence she was unable to communicate with her 

office about seeking adjournment. COMMENT: Court specifically stated it 

disagreed with trial court’s conclusion that the excuse was not reasonable. 

 

 Maniscalco v. Mt. Sinai Hosp.  

128 A.D.3d 1029, 9 N.Y.S.3d 650 (2d Dep’t. 2015) 

 

 Supreme Court granted D’s S/J motion based upon P’s failure to oppose it, the 

court having denied a request for an adjournment on the motion’s return date. 

Court reversed. It held that trial court, under the circumstances, improvidently 

exercised its discretion in denying the adjournment, noting the action involved 

complex medical malpractice issues, that there had been no prior adjournments 

of the motion, and there is a strong public policy favoring resolution of cases on 

the merits.  
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Fuller v. Aberdale 

130 A.D.3d 1277, 14 N.Y.S.3d 545 (3d Dep’t 2015) 

 

In this medical malpractice action, trial court considered P’s untimely expert 

affidavits on condition that P’s counsel pay $1,000 to each defense firm.  Court 

affirmed.  It stated: “Where a party submits unsworn affidavits in opposition to a 

motion, and offers the late substitute of signed affidavits, the decision whether to 

accept the late submission falls within the trial court’s discretion. In our view, 

P’s counsel’s excuse in failing to timely obtain and submit signed affidavits 

from his three experts essentially amounted to law office failure. Moreover, 

counsel’s failure to inform D’s up front that the redacted copies served on 

November 27, 2013 were not actually signed was misleading. Nonetheless, P’s 

counsel readily acknowledged that he was unaware that two of the experts 

altered the language in their signed affidavits, the delay here was minimal and 

D’s were all given an opportunity to further respond to the revised expert 

affidavits. Given our preference for resolving cases on the merits, we find that 

Supreme Court reasonably fashioned a remedy to accept the unorthodox filing.” 

 

Redd v. Juarbe  

124 A.D.3d 1274, 1 N.Y.S.3d 638 (4th Dep’t. 2015) 

 

In this automobile accident action, Court held trial court did not abuse the 

discretion it had in adjourning the return date of P’s partial S/J motion on 

liability to allow D’s to supplement their expert’s unsworn report with an 

affidavit. 

 

Guzek v. B & L Wholesalers 

126 A.D.3d 1506, 6 N.Y.S.3d 875 (4th Dep’t 2015)  

 

Court rejected D’s argument that the trial court erred in permitting P’s to 

supplement their response to D’s S/J motion relating to P’s alleged S/I. It found 

no abuse of discretion present as P’s sought permission prior to the argument of 

the motion, and D’s had an opportunity to reply to plaintiffs’ additional 

submissions.  
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B. Brill 

 

Obiotta v. Dukes System Corp. 

132 A.D.3d 421, 17 N.Y.S.3d 290 (1st Dep’t 2015) 

 

In this automobile accident case, trial court granted Ds’ motion to file a S/J 

motion, and then granted the motion.  Court affirmed, noting D’s acknowledged 

that their motion was filed 21 days after the expiration of the time period 

provided in CPLR 3212 (a) as a result of an error by their attorney in calendaring 

the deadline. The motion court did not improvidently exercise its discretion in 

finding good cause for the delay based on the detailed affidavit by counsel 

concerning the error. COMMENT: What those “details” were was not stated. 

 

Connelly v. 129 East 69th St. Corp. 

127 A.D.3d 617, 7 N.Y.S.3d 889 (2d Dep’t 2015) 

 

Court denied motion based on Brill.  The deadline was 9/9/13, D served the 

motion on Wednesday 9/4/13 and motion was filed on Tuesday 9/10/13.  Motion 

was untimely as it was filed one day after deadline.  COMMENT:  Trial court 

had granted the motion on the merits.  COMMENT:  It is not stated why the 

filing occurred six days after service. 

 

Vasquez v. Flesor 

128 A.D.3d 808, 9 N.Y.S.3d 150 (2d Dep’t. 2015) 

 

Court held D’s S/J motion was timely as filed on a Monday. It noted that since 

the last day to file the motion fell on a Saturday, General Construction Law § 

25-a (1) permitted it to be filed on the “next succeeding business day,” the 

Monday. 

 

Caban v. Mastrosimone 

129 A.D.3d 757, 10 N.Y.S.3d 615 (2d Dep’t. 2015) 

 

In this personal injury action, Court affirmed denial branch of D’s motion to 

serve and file a late S/J motion, finding D did not establish the required “good 

cause.” It noted the fact that P’s IME was still outstanding at the time the note of 

issue was filed did not constitute good cause as D failed to make S/J motion 

until almost two months after receiving the IME report and until 154 days after 



89 

 

the note of issue was filed.  

 

Bennett v. St. John’s Home 

128 A.D.3d 1428, 8 N.Y.S.3d 774 (4th Dep’t 2015), affd. on other grounds, 

26 N.Y.3d 1033, 22 N.Y.S. 3d 162 (2015) 

 

P contended D’s S/J motion should have been denied as untimely.  Court held P 

waived the argument in view of so-ordered stipulation to extend the statutory 

deadline.  COMMENT:  There was no deadline set in any pre-trial order, and 

thus CPLR 3212’s provision controlled.  Court in essence held, over Justice 

Whelan’s dissent, that parties with consent of court can agree to extend without 

any showing of reason for delay. 

 

Cracchiola v. Sausner 

133 A.D.3d 1355, 19 N.Y.S.3d 834 (4th Dep’t 2015) 

 

After D moved for S/J dismissing complaint for lack of S/I, Ps cross-moved for 

partial S/J on liability.  Court granted cross-motion and denied motion in part.  

Court held P’s cross-motion was untimely as it was made more than 120 days 

after the NOI was filed, and Ps did not seek leave to file a late motion or show 

good cause for their delay pursuant to CPLR 3212(a).  Contrary to Ps’ argument, 

the cross motion was not made on nearly identical grounds as Ds’ timely motion 

and thus the cross-motion was not properly before the court. 

 

C. Proof On Motion 

 

L. 2014, ch. 380 (eff. January 1, 2015) 

 

CPLR 2106 is amended to allow use of unsworn affirmation by any person 

physically outside the United States or its possessions. 

 

Ortiz v. Food Mart of Am., Inc. 

125 A.D.3d 507, 5 N.Y.S.3d 8 (1st Dep’t 2015) 

 

Court granted third-party defendant’s motion to dismiss on the ground of lack of 

personal jurisdiction.  The sole argument advanced in support of reversal is that 

the court erred in considering the affidavit submitted by TPD.  In support of its 

motion to dismiss, because the affidavit was not accompanied by a translator’s 
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affidavit.  However, the witness’s affidavit is in English, and TPD’s witness, and 

Italian citizen, spoke English, and communicated with counsel in English 

concerning the drafting of the affidavit.  An Italian translation of the affidavit 

was provided for the benefit of the Italian notary, but the witness provided his 

sworn statement in English.  Thus, CPLR 2101(b) terms were not violated.   

 

Heydt-Benjamin v. Heydt-Benjamin 

127 A.D.3d 814, 6 N.Y.S.3d 582 (2d Dep’t 2015) 

 

In this equitable distribution matter, Court held there was insufficient evidence 

presented to support D’s application for equitable distribution of P’s pension.  It 

noted the document which D sought to admit to show the existence of a pension 

was written in German and not accompanied by the requisite translator’s 

attestation as required by CPLR 2101(b). 

 

Raza v. Gurik 

129 A.D.3d 700, 12 N.Y.S.3d 116 (2d Dep’t 2015) 

 

In this MV accident case, P moved for S/J on liability.  In opposition, D only 

submitted his affidavit.  D stated in it that the affidavit had been translated from 

English to Russian for him so that he could understand it, but the affidavit was 

not accompanied by a translator’s affidavit setting forth the translator’s 

qualifications and stating that the translation was accurate as required by CPLR 

2101(b).  Therefore, Court held, the affidavit was “facially defective and 

inadmissible”.  Thus, S/J was awarded to P as she established prima facie 

liability. COMMENT:  For a good discussion of these cases, and CPLR 

2101(b), see, Gleason “Foreign Language Affidavit”, NYLJ, Nov. 16, 2015, p. 

3, col. 3. 

 

Todd v. Green 

122 A.D.3d 831, 997 N.Y.S.2d 155 (2d Dep’t. 2015) 

 

P, a Georgia resident, in support of his motion for leave to enter judgment 

against D for his failure to appear submitted his affidavit of merit, notarized in 

Georgia. Trial Court denied motion on basis that the affidavit lacked a certificate 

of conformity. Court reversed and held trial court should have considered the 

affidavit since the absence of a certificate of conformity is not a fatal defect. 

Further, even if the subject certificate of conformity was inadequate, D failed to 
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answer or appear in opposition to the motion, and it was inappropriate for the 

Supreme Court to, sua sponte, raise the issue on the D’s behalf.  

 

Quiroz v. 176 North Main, LLC 

125 A.D.3d 628, 3 N.Y.S.3d 103 (2d Dep’t 2015) 

 

Court held that a movant’s self-serving deposition testimony on matters 

exclusively within the movant’s knowledge cannot serve as the basis for 

granting S/J.  Such testimony creates an issue of credibility which is for the jury 

to decide. 

 

Tomeo v. Beccia 

127 A.D.3d 1071, 7 N.Y.S.3d 472 (2d Dep’t 2015) 

 

In this medical malpractice action, Ds moved for S/J.  Among other rulings, 

Court held: (1) submitted EBT transcript of D MD was “double-sided” and thus 

not in compliance with 22 NYCRR 202.5, but defect could be disregarded as 

mere irregularity under CPLR 2001; (2) hospital records submitted by D 

although not certified could be considered as P did not object to the lack of 

certification, and P and her expert relied upon those records in opposition to the 

motion; and (3) affirmation by P’s medical expert did not constitute competent 

evidence as he was not authorized to practice medicine in NY. 

 

Seiden v. Sonstein 

127 A.D.3d 1158, 7 N.Y.S. 565 (2d Dep’t 2015) 

 

In this medical malpractice action, Court held Supreme Court on D’s S/J motion 

properly considered affidavit from P’s medical expert even though it was 

subscribed and sworn to out-of-state and not accompanied by a certificate of 

conformity as required by CPLR 2309(c) as such defect is not fatal and no 

substantial right of D was prejudiced. 

 

Hathaway v. Eastman 

122 A.D.3d 964, 996 N.Y.S.3d 382 (3d Dep’t 2015) 

 

In this P/I action, Court affirmed S/J to D based upon P’s unequivocal and clear 

admissions of dispositive facts as made at his deposition. 
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D. Experts 

 

L. 2015, ch. 529 (eff. December 11, 2015) 

 

CPLR 3212(b) has been amended to preclude a court on a S/J motion to refuse 

to consider an affidavit on the ground that no expert disclosure had not yet been 

made prior to the submission of the affidavit.  COMMENT:  (1) Amendment 

overrules Singletree, Inc. v. Lowe (55 A.D.3d 861 [2d Dep’t 2008]) and its 

progeny; (2) Individual judge’s rules setting forth disclosure dates are not 

impacted by amendment; (3) Is CPLR 3126 remedy available if party refuses to 

provide disclosures? 

 

Capobianco v. Mauchese 

125 A.D.3d 914, 4 N.Y.S.3d 127 (2d Dep’t 2015) 

 

In this podiatric malpractice action, Court held P failed to raise a triable issue of 

fact in opposition to D’s S/J motion, noting that P had submitted an unsigned 

and name redacted expert opposition, did not offer an explanation for the failure 

and did not tender an unredacted copy for in camera review. 

 

E. Pleadings 

 

Tudisco v. Mincer 

126 A.D.3d 1501, 6 N.Y.S.3d 878 (4th Dep’t 2015) 

 

Court reversed grant of S/J and denied the motion on the ground that D did not 

submit on the motion a copy of the pleadings. 

 

F. CPLR 3212(g) 

 

Philip v. D&D Carting Co. 

136 A.D.3d 18, 22 N.Y.S.3d 75 (2d Dep’t 2015) 

 

P, passenger in a car rear ended by D’s vehicle, moved for partial S/J on 

liability.  Court noted that to prevail P must establish prima facie not only that D 

was negligent but also that P was free from fault.  As discussed infra, Court held 

that P met this burden, but that D raised an issue of fact as to a non-negligence 

explanation for his rear-ending of the car in which P was in and an issue of 
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comparative fact regarding the driver of the car P was in, which required denial 

of the motion.  In denying the motion, Court raised the applicability of CPLR 

3212(g) and the trial court’s stating what facts are not in issue. 

 

G. Plaintiff’s Motion for Partial Summary Judgment on Liability 

 

Philip v. D&D Carting Co, Inc. 

136 A.D.3d 18, 22 N.Y.S.3d 75 (2d Dep’t 2015) 

 

P, passenger in a van which was stopped and discharging passengers when it 

was rear-ended by D’s truck, commenced action against D.  Trial court granted 

P’s S/J motion on liability on the ground that D failed to raise a non-negligent 

explanation for the rear-end collision.  Court reversed in a comprehensive 

opinion written by Justice Dillon.  Initially, it found that P met her two-fold 

burden on her S/J motion, stating that she could rely upon the legal inference 

that D was negligence, as it was clear from the submissions that his truck struck 

the van in the rear while the van was in a stopped  position at the scene of the 

accident and P established that she did not engage in any culpable conduct that 

contributed to the happening of the accident, as she was a mere passenger within 

the van, without any control over its positioning and operation upon the 

roadway.  However, it held D raised a triable issue as to whether he was 

negligent as he averred in his opposing affidavit that as he applied the brakes of 

the truck in a normal fashion while approaching a red light at the intersection, 

the truck did not stop, but instead skidded on the roadway oil.  The Court noted 

an unavoidable skid on wet pavement may suffice as a non-negligent 

explanation for a rear-end collision.  Lastly, Court cautioned as follows: “We 

take this opportunity to caution that trial courts must be careful to avoid 

concluding, in rear-end accident cases, that just because a P is a passenger in the 

lead vehicle, the liability of the rear vehicle is automatically established.  It is 

not.  A P moving for S/J on the issue of liability must meet the twofold burden 

of establishing that he or she was free from comparative fault and was, instead, 

an innocent passenger, and, separately, that the operative of the rear vehicle was 

at fault.  If the P fails to demonstrate, prima facie, that the operator the offending 

vehicle was at fault, or if triable issues of fact are raised by the D in opposition, 

as here, S/J on the issue of liability must be denied, even if the moving P was an 

innocent passenger. 
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H. Objections 

 

Cracchiola v. Sausner 

133 A.D.3d 1355, 19 N.Y.S.3d 834 (4th Dep’t 2015) 

 

Court held: “By failing to object to D’s submissions at the motion court, Ps failed to 

preserve for our review their contention that Ds improperly submitted unsworn 

medical records.” 

 

III. PRE-ANSWER MOTIONS TO DISMISS 

 

Situ v. MTA Bus Company 

130 A.D.3d 807, 14 N.Y.S.3d 89 (2d Dep’t 2015) 

 

In this P/I action, D raised as an affirmative defense the SOL; and after the NOI 

was filed moved to dismiss on that defense pursuant to CPLR 3211(a)(5).  The 

trial court denied the motion as untimely, holding the motion had to be made 

before an answer was served.  Court reversed, it stated that pursuant to CPLR 

3211(e), a D who wishes to assert the SOL as a defense is not limited to 

asserting it by way of a pre-answer motion.  D may instead choose to raise that 

defense in its answer, and either move on that ground later in a motion for S/J, or 

wait until trial to have it determined. Here, although D demonstrated the motion 

as a motion pursuant to CPLR 3211(a) to dismiss the complaint, rather than as a 

motion pursuant to CPLR 3212 for S/J dismissing the complaint, that procedural 

irregularity should have bene excused under CPLR 2001, upon proper notice to 

the parties.  (see CPLR 3211[c]).  Court then remanded matter to trial court.  

 

Shotel v. DaGrossa 

133 A.D.3d 649, 19 N.Y.S.3d 427 (2d Dep’t 2015) 

 

In its decision affirming denial of a motion to dismiss made pursuant to CPLR 

3211(a)(7), Court reminds the bench and bar that while a court may consider 

evidentiary material submitted by D in support of a motion to dismiss pursuant 

to CPLR 3211(a)(7), a CPLR 3211(a)(7) motion is not a motion for S/J unless 

the court elects to so treat it under CPLR 3211(c) after giving adequate notice to 

the parties; and when a motion is not so converted, the question is whether a P 

has a cause of action, not whether P has stated a cause of action unless a material 

fact claimed by the P to be one is not a fact or no significant dispute exists 
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regarding it.   

 

Liberty Affordable Housing, Inc. v. Maple Court Apts. 

125 A.D.3d 85, 998 N.Y.S.2d 543 (4th Dep’t 2015) 

 

In this action for specific performance of a contract for the purchase of a housing 

complex, D moved to dismissing, submitting documentary evidence in support; 

the authenticity of which was not in dispute.  Court held the trial court was not 

limited to the four corners of the complaint and could consider defendant’s 

evidentiary submissions in evaluating its motion to dismiss the complaint for 

facial insufficiency pursuant to CPLR 3211 (a)(7). CPLR 3211 (c) permits a trial 

court to evaluate evidentiary submissions in its consideration of a pleading 

motion to dismiss but does not specify the effect they are to be given. The 

Rovello Court held that such evidentiary submissions may be considered for the 

limited purpose of  assessing the facial sufficiency of a civil complaint and 

explained that summary dismissal is appropriate under CPLR 3211 (a)(7) only 

where the evidentiary submissions establish conclusively that a party has no 

cause of action. Miglino was not in a posture to be resolved as a matter of law 

because the evidentiary submissions were insufficiently conclusive, not because 

they were categorically inadmissible in the context of a CPLR 3211 (a) (7) 

motion. The limited role for evidentiary submissions is to be distinguished from 

a nonexistent role and, given Miglino’s unqualified citation to Rovello, it is 

properly understood as a straightforward application of Rovello’s long-standing 

framework. COMMENT:  Miglino v. Bally (20 N.Y.3d 342, 961 N.Y.S.2d 364 

[2013]) had been subject to conflicting interpretations as to whether it had 

rejected Rovello v. Orofino (40 N.Y.2d 633, 389 N.Y.S.2d 314 [1976]).  Fourth 

Department aligned itself with First Department’s decision in Basis Yield v. 

Goldman Sachs (115 A.D.3d 128, 980 N.Y.S.2d 21 [1st Dep’t 2014]).    

 

Kolchins v. Evolutions Mkts. 

128 A.D.3d 47, 8 N.Y.3d 1 (1st Dep’t 2015) 

 

Court adheres to its position that emails may suffice as documentary evidence 

for purposes of CPLR 3211(a)(1).  
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JBGR, LLC v. Chicago Title Ins. Co. 

128 A.D.3d 900, 11 N.Y.S.3d 83 (2d Dep’t 2015) 

 

Emails do not constitute documentary evidence. 

 

Eisner v. Cusumano Constr. Co. 

132 A.D.3d 940, 18 N.Y.S.3d 683 (2d Dep’t 2015) 

 

Court notes that text messages do not constitute documentary evidence. 

 

IV. CPLR 3213 

 

Cooperative Centrale, B.A. v. Navarro 

25 N.Y.3d 485, 15 N.Y.S.3d 277 (2015) 

 

In this action to impose personal liability on guarantor under a guarantee which 

was commenced pursuant to CPLR 3213, Court noted that an unconditional and 

absolute guaranty, as here, is an instrument for the payment of “money only” 

within the meaning of CPLR 3213. 

 

V. RENEWAL 

 

Charles v. Samuels 

128 A.D.3d 998, 9 N.Y.S.3d 643 (2d Dep’t 2015) 

 

Supreme Court granted D’s S/J motion, noting P’s proof was insufficient as his 

physician failed to set forth the medical tests he used in arriving at the conclusion P 

sustained a loss of ROM. On renewal, P submitted an affidavit from the physician 

whenever he set for the tests but trial court denied the renewal motion. Court 

granted the renewal motion, and on renewal denied the S/J motion finding the 

additional proof cured any deficiency. 

 

Green v. Canada Dry Bottling Co. 

133 A.D.3d 566, 20 N.Y.S.3d 94 (2d Dep’t 2015) 

 

Supreme Court granted S/J to Ds, finding the affirmation from her treating 

orthopedist submitted in opposition was deficient under CPLR 2106.  It then denied 

P’s motion to renew on which she submitted a supplemental affirmation from the 
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orthopedist which complied with CPLR 2106.  Court reversed and held Supreme 

Court improvidently exercised its discretion in denying the motion. 

 

Wasson v. Bond 

134 A.D.3d 1224, 20 N.Y.S.3d 735 (3d Dep’t 2015) 

 

Supreme Court granted reargument and then upon reargument granted S/J to P.  

On appeal, D did not challenge the grant of reargument but only the decision 

upon reargument.  Court held nonetheless that reargument was improperly 

granted as it was made upon a new ground, one not raised on the original motion 

which is impermissible. 

 

Pinpoint Tech LLC v. Santos 

49 Misc.3d 251, 12 N.Y.S.3d 513 (Civ. Ct. Bronx Co. 2015) (Alpert, J.) 

 

Court granted pro se D’s motion to renew her prior motion to vacate a default 

judgment based upon lack of P/J.  The prior motion had been denied based on 

D’s failure to rebut AOS. D pointed out that the time service was allegedly made 

she did not reside at the premises where the process server indicated process was 

served; and at the time her initial motion was made, D did not have the benefit of 

reviewing the affidavit of service, which was archived in an off-site facility, and, 

therefore, could not indicate whether or not she lived at the address where 

service was allegedly made. 

 

VI. CPLR 3216 AND 3404 MOTIONS 

 

Amos v. Southampton Hosp. 

131 A.D.3d 906, 15 N.Y.S.3d 837 (2d Dep’t 2015)  

 

In this medical malpractice action, Court held trial court improvidently exercised 

its discretion in dismissing action where P’s made a timely motion to vacate 90-

day notice, upon receipt of demand from D’s to resume prosecution of action 

and for leave to extend time to serve and file a notice of issue. Court noted the 

parties failed to timely comply with discovery orders, and this D was not 

prejudiced by any delay attributable to P’s, and P’s took steps to address 

discovery disputes with respect to D even though those steps proved to be 

inadequate, and parties stipulated to adjourn a court-ordered compliance order 

with respect to discovery issues. Court noted the Court of Appeals has observed 
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that CPLR 3216 is “extremely forgiving” in that it “never requires, but merely 

authorizes, the Supreme Court to dismiss a plaintiff’s action based on the 

plaintiff’s unreasonable neglect to proceed”. 

 

Lee v. Rad 

132 A.D.3d 643, 17 N.Y.S.3d 489 (2d Dep’t 2015) 

 

In denying Ds’ motions pursuant to CPLR 3216, Court noted that such section is 

“extremely forgiving” in that it authorizes but does not require dismissal based 

upon a P’s unreasonable neglect.  Here, Court noted that although P did not file 

a NOI within the 90-day demand period, her conduct negated any inference that 

she intended to abandon the action as in opposition to D’s separate motions, P 

promptly cross-moved to strike the answer of D1 for his willful failure to appear 

for a court-ordered deposition; P established that, due to an unresolved discovery 

dispute, she was unable to timely file a note of issue; and since D1 contributed to 

the P’s inability to file a timely note of issue in the proper form, P was not 

required to demonstrate a potentially meritorious cause of action.    

 

Yunga v. Tonkers Constr. Co. 

134 A.D.3d 1031, 21 N.Y.S.3d 716 (2d Dep’t 2015) 

 

Court notes that D had no basis to seek dismissal pursuant to CPLR 3216 as it 

never served the requisite 90-day notice. 

 

Yunga v. Tonkers Constr. Co. 

134 A.D.3d 1031, 21 N.Y.S.3d 716 (2d Dep’t 2015) 

 

Court notes that Ds had no basis to seek dismissal of the action as abandoned 

pursuant to CPLR 3404 as the order could not have been made pursuant to 

CPLR 3404 as the action was still at a pre-NOI stage. 

 

VII. DEFAULT JUDGMENTS 

 

Paulus v. Christopher Vacirca, Inc. 

128 A.D.3d 116, 6 N.Y.S.3d 572 (2d Dep’t 2015) 

 

Ds moved to vacate default judgment, which motion was denied by trial court.  

Court reversed, ruling in an “issue of first impression” in that court that the 



99 

 

default judgment should have been vacated because P’s failure to comply with 

the notice requirements of CPLR 3215(g)(1) deprived the trial court of 

jurisdiction to entertain P’s motion for leave to enter a default judgment.  

COMMENT:  The Court’s decision notes that the First, Third and Fourth 

Departments have reached different results on the issue. 

 

DLJ Mortg. Capital v. United General Title 

128 A.D.3d 760, 9 N.Y.S.3d 335 (2d Dep’t 2015) 

 

On a motion to vacate a default upon which P has the burden of establishing the 

facts underlying the claim, P may not rely upon a verified complaint where the 

verification is done by the party’s attorney. 

 

Aurora Loan Services v. Hiyo 

130 A.D.3d 763, 13 N.Y.S.3d 554 (2d Dep’t 2015) 

 

P commenced this action to foreclose a mortgage by personally serving D with 

S&C.  D did not appear.  Two years later D moved to dismiss the complaint 

pursuant to CPLR 3215(c).  Court affirmed grant of motion.  It noted the proof 

showed P had failed to take any proceedings for entry of judgment within one 

year after she defaulted, and P failed to demonstrate sufficient cause why that 

branch of the motion should be denied.  COMMENT: D also requested an 

award of attorney’s fees which was granted by trial court.  However, Court 

rejected that award on ground D made no showing he was entitled to such an 

award. 

 

Wells Fargo Bank v. Besemer 

131 A.D.3d 1047, 16 N.Y.S.3d 819 (2d Dep’t 2015) 

 

In this action to foreclose on a mortgage, D sought to vacate the default 

judgment entered upon her failure to appear, raising a jurisdictional objection 

pursuant to CPLR 5015(a)(4) and a discretionary vacatur pursuant to CPLR 

5015(a)(1).  Court noted that court is required to resolve jurisdictional issue 

before determining whether to grant a discretionary vacatur. 
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Whiteside v. Manfredi 

132 A.D.3d 851, 18 N.Y.S.3d 404 (2d Dep’t 2015) 

 

To avoid dismissal of a complaint as abandoned under CPLR 3215(c), P must 

demonstrate both a reasonable excuse for her delay in timely moving for a 

default judgment and the existence of a potentially meritorious cause of action.  

Here, Court held that P’s delay ore more than 2 year in seeking a default 

judgment after D failed to appear was not reasonably explained, and thus Court 

granted the motion by D pursuant to CPLR 3215(c). 
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Part Seven 

 

DISCOVERY 

 
 

I. DISCOVERABLE MATTER 

 

Spearin v. Linmar 

129 A.D.3d 528, 11 N.Y.S.3d 156 (1st Dep’t 2015) 

 

Court held Ds established a factual predicate for discovery of “relevant 

information” from private portions of P’s Facebook account by submitting P’s 

public profile pictures that contradicted P’s injury claims.  Remand to trial court 

for an in camera review of P’s post-accident postings was required.  

 

Forman v. Henkin 

134 A.D.3d 528, 11 N.Y.S.3d 156 (1st Dep’t 2015) 

 

Court held Ds were not entitled to discovery of P’s private Facebook messages.  

Majority applied Court’s prior precedent and concluded that D had failed to 

make a sufficient showing that access to the material would result in disclosure 

of relevant information or lead to such disclosures.  Court rejected dissenting 

Justice Saxe’s view that the prior precedent should be revisited and a new 

standard adopted, namely “If a P claims to be physically unable to engage in 

activities due to the defendant’s alleged negligence, posted information, 

including photographs and the various forms of communications (such as status 

updates and messages) that establish or illustrate the P’s former or current 

activities or abilities will be discoverable.” 

 

Gough v. Panorama Windows 

133 A.D.3d 526, 19 N.Y.S.3d 169 (1st Dep’t 2015) 

 

In this automobile action, Court held: (1) D failed to submit any evidence of a 

causal link between P’s methadone use and the accident; (2) D’s did not show 

“that the interests of justice significantly outweigh the need for confidentiality”; 

and (3) D’s speculative assertions P may have been using his cell phone at the 
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time of the accident are insufficient to warrant disclosure of P’s cell phone 

records. 

 

Anderson v. State 

134 A.D.3d 1061, 21 N.Y.S.3d 356 (2d Dep’t 2015) 

 

In enforcing a subpoena directed to non-party county in this wrongful death 

action, Court held County Law §308(4), which generally prohibits entities and 

persons from accessing 911 tapes and records, does not prohibit court-ordered 

discovery of 911 material in civil litigation. 

 

Melissa G. v. North Babylon Union Free School Dist. 

48 Misc.3d 389, 6 N.Y.S.3d 445 (Sup. Ct. Suffolk Co. 2015) (Rebolini, J.) 

 

In this personal injury action, Court held D established its entitlement to 

disclosure of social media information in P’s private pages, including 

photographs.  Court held in camera review was not necessary, leaving the task to 

P’s counsel to review and disclose all relevant information. 

 

A.D. v. C.A. 

50 Misc.3d 180, 16 N.Y.S.3d 126 (Sup. Ct. Westchester Co. 2015) (Ecker, J.) 

 

In this matrimonial and child custody dispute, Court held as follows:  D wife 

will take steps to produce printouts of her Facebook postings depicting or 

describing her whereabouts, outside the New York City area, from the time of 

the child’s birth through the commencement of the proceeding, whether of her 

alone, or together with the parties’ child; these postings shall be delivered to the 

court, for in camera review, together with D’s affidavit describing the printouts 

in general terms and confirming that what she has provided is the entirety of the 

postings relevant to her whereabouts during the above time frame; D shall also 

submit an authorization permitting the court to have access to her Facebook 

postings during the applicable times. As a basis for this directive, Court found 

the information involved was relevant, to the time spent by D with the parties’ 

child. 
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Gonzalez v. City of New York 

2015 NY Slip Op. 50712(U)(Sup. Ct. Queens Co.) (Flug, J.) 

 

In this personal injury action, D sought authorizations to obtain records from P’s 

social media accounts. To support its request, D produced the results of an 

internet search which indicated P has social media accounts with Facebook, 

Twitter and Instagram under the name “Kepstar”; several printouts which reveal 

P made several comments regarding the accident, how the accident happened, 

his injuries, his recovery, and his activities post accident; and the internet search 

revealed that P posted multiple photographs of his injuries on his social media 

accounts. Court held D established a basis for the requested discovery and 

granted the motion to the extent it will conduct an in camera inspection of copies 

of all status reports, e-mails, photographs, and videos posted on P’s social media 

site since the date of the subject accident to determine which of those materials, 

if any, are relevant to P’s claims and injuries.  

 

Kaus v. New York City Health & Hosp. Corp.  

2015 WC 3792662 (Trial Order) (Sup. Ct. Queens Co.) (Kerrigan, J.) 

 

P mother commenced medical malpractice action against D on behalf of infant 

daughter. Court held her public Facebook page was discoverable but not her 

private messages. It noted that the postings concerning the infant were relevant 

to her claimed condition and the hospital was entitled to view those postings to 

determine whether they may provide any evidence that was inconsistent with the 

mother’s claims. The posting of photographs and comments on a public social 

media site made them fair game for discovery and disposed of any argument that 

such publications were privileged or confidential. Since a social media page was 

not privileged or confidential, and since there could be no claim to privacy 

concerning what was posted therein for public view, there was no basis for 

requiring in-camera inspection, which was for the purpose of redaction of 

confidential privileged or irrelevant private content.   
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II. DISCOVERY FROM NON-PARTIES 

 

Harold Levinson Assoc., Inc. v. Wong 

128 A.D.3d 566, 8 N.Y.S. 3d 566 (1st Dep’t. 2015) 

 

Court denied D’s motion to quash P’s third-party subpoena finding D failed to 

establish the records sought were “utterly irrelevant” to the instant action, and D 

had sufficient notice of the “circumstances or reasons” underlying the request. 

 

Bianchi v. Galster Mgt. Corp. 

131 A.D.3d 558, 15 N.Y.S.3d 189 (2d Dep’t. 2015)  

 

In this personal injury action, D, noting that in P’s medical records, there were 

notations indicating her treating physician’s skepticism about P’s claims as to 

the course of her claimed injuries sought to  depose the physician, a non-party. P 

moved to quash the subpoena and court held trial court did not abuse its 

discretion in denying the motion. Citing to CPLR 3101 (a) (4) and Kapor, Court 

held D’s satisfied the notice requirement. It stated that in a copy of the document 

entitled “authorization to Permit the Interview of Treating Physician by Defense 

Counsel,” which was attached to the nonparty witness subpoena, “the 

circumstances or reasons” requiring deposition of the nonparty were properly 

provided. Since D’s met this minimal obligation, the burden shifted to the P to 

establish that the deposition testimony sought was irrelevant to this action, 

which she failed to do. Further, the D’s demonstrated that it was relevant to the 

defense of the action. 

 

Ziolkowski v. Han-Tek, Inc. 

126 A.D.3d 1431, 6 N.Y.S.3d 819 (4th Dep’t. 2015) 

 

Court held trial court erred in quashing D’s subpoena duces tecum directing P’s 

accountant to produce documents as P failed to show the information sought was 

“utterly irrelevant.” Indeed, information was relevant to P’s claim for lost wages.   

 

Jamaica Wellness Medical v. USAA Casualty Ins. Co. 

49 Misc.3d 926, 16 N.Y.S.3d 444 (Civ. Ct. Kings Co. 2015) (Ciccotto, J.) 

 

In an action to recover first-party no-fault benefit, Court granted P provider’s 

motion to quash D’s insurer’s subpoena to nonparty bank as the subpoena did 
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not comply with CPLR 3101 (a) (4). Here, subpoena demanded the production 

of all documentation related to a specific account number from the date of the 

account origination until the present, but did not provide the name of any 

account holder. While D argued in response to the motion to quash that it was 

seeking the bank records because they were material and necessary to its 

defense, that P was not entitled to no-fault reimbursement because it was 

fraudulently incorporated, the nonparty was not informed of this reason with the 

subpoena. Court noted that the CPLR imposes more rigid and stringent 

requirements for disclosure demands made on a nonparty as opposed to an actual 

party, presumably to afford a nonparty who has no idea of the parties’ dispute an 

opportunity to decide how to respond. 

 

III. EXPERT DISCLOSURE 

 

Coleman v. New York City Trans. Auth. Co. 

134 A.D.3d 427, 21 N.Y.S.3d 46 (1st Dep’t 2015) 

 

In affirming a substantial monetary award for P, Court held trial court did not 

abuse its discretion in precluding D’s biomechanical and accident reconstruction 

experts where Ds served their disclosures only days before the scheduled trial 

date, whether applying a “good cause” standard or a “willful or prejudicial 

standard.” 

 

Chudinova v. Kleyner 

130 A.D.3d 859, 14 N.Y.S.3d 126 (2d Dep’t 2015) 

 

Court affirmed denial of P’s cross-motion to preclude D from offering certain 

expert affidavits at trial because D did not disclose such experts prior to filing of 

NOI, holding trial court did not abuse its discretion in so ruling. COMMENT:  

Court also awarded S/J award to D dismissing the complaint. 

 

Boyer v. Kamthan 

130 A.D.3d 1176, 13 N.Y.S.3d 653 (3d Dep’t 2015) 

 

In this medical malpractice action, trail court precluded D from calling an expert 

witness who purportedly would address one of P’s liability theories on ground 

that D had never disclosed that witness and even at trail did not produce an 

expert disclosure for him.  Court reversed verdict of P, finding trial court erred 
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in precluding the witness.  The basis for its ruling was that P did not “prove that 

D acted willfully, deliberately, or contumaciously in admitting from its expert 

disclosures” this witness. 

 

Maggio v. Doughtery 

130 A.D.3d 1446, 13 N.Y.S.3d 744 (4th Dep’t. 2015)  

 

In this medical malpractice action, Court held trial court did not abuse its 

discretion in precluding P from offering testimony from his expert based on the 

failure to comply with CPLR 3101(d)(1). Court noted the expert had prepared a 

report in draft form which was not disclosed until 8 months later, after the court-

imposed deadline for disclosure. 

 

IV. DEPOSITIONS 

 

Town v. New Dev. Sales & Marketing v. Price 

127 A.D.3d 549, 5 N.Y.S. 3d 734 (1st Dep’t. 2015) 

 

Court affirmed denial of D’s motion to compel discovery because the motion 

was defective as it sought to compel the depositions of named employees of 

corporate P without a showing that the corporate designee was not 

knowledgeable or did not possess all information.  

 

Vasquez v. Flesor 

128 A.D.3d 808, 9 N.Y.S.3d 150 (2d Dep’t. 2015) 

 

In ruling on D’s S/J motion Court held amended deposition transcript of a non-

party witness could not be considered as witness failed to offer any reason for 

materially altering the substance of his deposition testimony.   

 

Feng Wang v. A&W Travel 

130 A.D.3d 974, 14N.Y.S.3d 459 (2d Dep’t. 2015) 

 

In this personal injury action, P’s EBT was not completed on the scheduled date 

and it was to be continued at a later date. Prior to that date, P moved back to 

China where his wife and child were, allegedly due to his inability to care for 

himself. D moved, inter alia, to compel his attendance at the continuation of his 

deposition or appear for an IME. Trial court granted motion unless he agreed to 



107 

 

pay for defendant’s costs for the EBT and IME in China. Court reversed and 

granted P’s cross-motion for a protective order directing that the EBT be 

conducted by remote electronic means, noting the evidence establishing that P’s 

visa to return to US had been denied, and that he was presently ineligible to be 

admitted to the US, P demonstrated that travelling from China to the US for his 

deposition or independent medical examination would cause undue hardship. 

COMMENT: P consented to pay for expenses for D’s physician to conduct 

IME in China.     

 

Rodriguez v. Goodman 

2015 WL 455446 (Trial Order) (Sup. Ct. NY Co.) (Silver, J.) 

 

In this medical malpractice action, defense counsel directed D physician not to 

answer numerous questions. Court found most of instructions were in violation 

of Uniform Rule 221.2 as they did not fall within any of the ruling enumerated 

categories. However, the question as to whether P suffered a Stem Iin the ER 

was factually in dispute and thus was improper as a witness “cannot be 

compelled to answer questions seeking legal factual conclusions or questions 

asking the witness to draw inferences from the facts.” COMMENT: Decision 

provides a helpful discussion of what questions can invoke as instruction not to 

answer. 

 

V. IME 

 

Brown v. Brink El. Corp. 

125 A.D.3d 421, 998 N.Y.S.2d 884 (1st Dep’t. 2015) 

 

Court held D was entitled to a further IME since P exercised her right to serve a 

second supplemental BOP concerning continuing disabilities in her spine; and D 

was not required to have the IME conducted by the same physician that 

conducted the first IME since there was no argument by P that designated 

physician for second IME was biased or would cause prejudice to P. 
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Rebollo v. Nicholas Cab Corp. 

125 A.D.3d 452, 2 N.Y.S3d 471 (1st Dep’t. 2015) 

 

Court denied D’s motion for P to appear for a further IME, which motion was 

made after the note of issue was filed. It rejected D’s argument that the 

suspension from practice for 3 years of his IME physician subsequent to his 

examination of P constituted “unusual and unanticipated circumstances, which is 

the standard here, as the BOP was served before the IME and there were no 

allegations of new or additional injuries.   

 

Guerra v. McBean 

127 A.D.3d 462, 4 N.Y.S.3d 526 (1st Dep’t 2015) 

 

Court affirmed denial of Ds’ motion to compel P to appear for further 

examinations, noting that Ds failed to establish that P’s representative’s presence 

at the IME deprived Ds of the ability to conduct meaningful examinations. 

 

Peculic v. Sawicki 

129 A.D.3d 930, 11 N.Y.S.3d 653 (2d Dep’t. 2015) 

 

In this personal injury action, P alleged she was suffering from post-traumatic 

stress disorder, which placed her condition in controversy. Court held D’s 

demand that she submit to the administration of the MMPI-2 exam as part of the 

IME was proper as D established the MMPI-2 is a conventionally accepted 

noninvasive test utilized for the assessment of a diagnosis of post-traumatic 

stress disorder. 

 

Gianacopoulos v. Corona 

133 A.D.3d 565, 18 N.Y.S.3d 558 (2d Dep’t 2015) 

 

In this P/I action, Court held D waived her right to conduct an IME of P by 

failing to designate a physician to conduct such examination within the time 

period set forth in the relevant compliance conference order, and by her failure 

to move to vacate the note of issue within 20 days after service of the note of 

issue and certificate of readiness. Here, more than one year after the note of 

issue was served and filed, and on the eve of trial, the defendant renewed her 

motion, inter alia, to compel P to submit to an independent medical 

examination. While the Supreme Court may, in its discretion, permit additional 
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discovery after the filing of a note of issue and certificate of readiness where the 

moving party demonstrates that “unusual or unanticipated circumstances” 

developed subsequent to the filing, requiring additional pretrial proceedings to 

prevent substantial prejudice, here, D failed to offer any evidence of such 

unusual or unanticipated circumstances to justify relieving her of the 

consequences of her failure to conduct a timely medical examination of P. 

 

Bermejo v. New York City Health & Hosp. Corp. 

133 A.D.3d 808, 21 N.Y.S.3d 78 (2d Dep’t 2015) 

 

In this P/I action, P’s trial attorney surreptitiously videotaped an IME conducted 

by an orthopedist retained by D. The attorney failed to disclose the existence of 

that recording to defense counsel, and then revealed its existence for the first 

time at trial, during redirect examination of his own paralegal, who took the 

witness stand to testify as to the brevity of the orthopedist’s examination of the 

P. A mistrial was declared and the orthopedist subsequently declared that he was 

not willing to testify at the new trial. The trial court refused to allow D to have a 

new exam conducted having been accused of perjury by the trial court. Court 

held: (1) P’s attorney must obtain approval from the court before making a video 

recording of an IME of the plaintiff; (2) There is a requirement that such a 

recording be disclosed to opposing counsel before trial; (3) The request for leave 

to have P re-examined by an orthopedist of their own choosing should have been 

granted; and (4) Award of costs against P’s counsel for frivolous conduct should 

have been granted. COMMENT: See also Attorney Professionalism Forum, 

NYSBA Journal (Nov/Dec 2015), p. 51, discussing the video recording via a 

webcam of opposing attorneys in firm’s conference room during on-site visit and 

inspection of firms client’s books and records. 

 

Whitley v. Tsegay 

49 Misc.3d 575, 14 N.Y.S.3d 891 (Sup. Ct. Monroe Co.) (Stander, J.) 

 

In this automobile accident action, P served a notice pursuant to Rule 202.17 

fixing time and place of an IME. D moved to vacate as D did not have any 

opportunity to complete discovery. Court denied motion, stating D failed to 

show any good cause for the delay in conducting the exam as completion of 

discovery is not required for an IME and failed to show that there is no prejudice 

to the P if the delay were granted. And to prejudice, P argued that she would be 

prejudiced because she has exhausted her no-fault benefits and it is in the 
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interests of justice to have the action proceed expeditiously in accordance with 

the purpose of the rule.  

 

VI. NOTICE TO ADMIT 

 

Altman v. Kelly 

128 A.D.3d 741, 9 N.Y.S.3d 359 (2d Dep’t 2015) 

 

In this MV accident case, P, a motorcyclist, sued D1, driver of truck, and the 

driver’s employer, D2, alleging that D2 was liability for D1’s negligence under 

doctrine of respondent superior.  D2 in responding to D1’s Notice to Admit 

admitted that D1 was “acting in the scope of his employment” and “acting in 

furtherance of its business activities.”  When P moved for S/J on liability against 

both Ds, D2 cross-moved for leave to withdraw its admissions, contending that 

the Notice to Admit was improper as it sought admissions of ultimate 

conclusions.  Court granted the cross-motion pursuant to CPLR 3123(b), noting 

that the Notice was in fact addressed to the “core legal and factual issues as to 

D2’s liability and that P could obtain the relevant facts through discovery 

including depositions of both Ds.  

 

VII. CPLR 3126 

 

Seck v. Serrano 

124 A.D.3d 494, 2 N.Y.S.3d 97 (1st Dep’t 2015) 

 

Trial court denied P’s motion to restore the action to the trial calendar, and 

granted D’s cross-motion to dismiss.  The basis for this ruling was that P had not 

complied with a court discovery order.  Court reversed and restored action to 

trial calendar.  It noted that P was in substantial compliance with the order as to 

the authorizations directed to be provided and only two of the authorizations 

were untimely.  Court also noted that the order was not a conditional “self-

executing” order that became obsolete on the specified date if the condition had 

not been met.  Rather, Ds were authorized to move for dismissal, and they did so 

months later when they had all the discovery. 
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Anron Heating v. AMCC Corp. 

133 A.D.3d 542, 19 N.Y.S.3d 414 (1st Dep’t 2015 

 

Court held the striking of D’s answer and entry of default judgment against D 

was not an abuse of discretion.  It noted that it was not disputed that D violated 

three discovery orders over the course of more than a year, one of which was 

conditional and explicitly warned that failure to comply could lead to sanctions, 

including having its pleadings stricken. Court noted it had affirmed striking a 

party’s pleading on the basis that the party’s noncompliance was “willful, 

contumacious or due to bad faith” in similar situations. It also held D did not 

provide a sufficient basis to support its purported excuse of its lawyer’s mental 

illness as a justification for noncompliance.  

 

Herman v. Moore 

134 A.D.3d 543, 21 N.Y.S.3d 524 (1st Dep’t 2015) 

 

In this P/I action, P prior to trial served a subpoena on D’s IME neurologist, who 

would be called by D to testify at trial, requesting that she bring all of the 

records that she relied on in preparing the IME report, including notes she made 

in connection with her physical examination of P. When she testified at trial that 

she no longer had the notes, P requested that the court issue a missing 

documents charge with respect to the notes. The trial court denied the request to 

charge, stating that the expert had testified that the notes were subsumed in her 

report. Court held the failure to produce those notes affected P’s ability to cross-

examine D’s expert and was fundamentally unfair to P. At the least, it would 

have been appropriate for the court to issue and adverse inference charge. That 

she testified that the notes were subsumed in the report is of no moment. P was 

entitled to independently investigate that claim without having to rely on her 

own assurances that the notes were themselves of no probative value. 

 

Sealy v. UG 

132 A.D.3d 839, 18 N.Y.S.3d 160 (2d Dep’t 2015) 

 

In this medical malpractice action, Court, upon determining that P’s amended 

BOP failed to comply with conditional order of preclusion as they were wholly 

inadequate, concluded that P’s failure to comply was willful; and then affirmed 

granting of the motion to preclude pursuant to CPLR 3042(d) and 3126 and 

upon that preclusion dismissed the action. 
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VIII. CONDITIONAL ORDERS 

  

Arzuaga v. Tejeda 

133 A.D.3d 454, 19 N.Y.S.3d 280 (1st Dep’t 2015) 

 

In this personal injury action, Court held trial court did not err in denying P’s 

motion to vacate the self-executing preclusion order, as P failed to provide a 

reasonable excuse for his failure to appear at defendant’s five separately 

scheduled medical examinations (IMEs), two of which occurred after the 

issuance of the preclusion order in July 2013. P’s claimed lack of knowledge of 

the scheduled medical examinations is unreasonable, especially since he failed to 

indicate any efforts he made to stay in contact with his counsel from “the 

beginning of 2013” until November 2013, despite the existence of two court 

orders, issued in 2011 and 2012, directing that he appear for his medical 

examination; P does not deny that he was aware of those orders; and his counsel 

also failed to confirm his assertions that he had no contact with his counsel, or 

that they mailed medical examination notices to P’s mother’s address.   

 

Mona and Jack’s Clothing, Inc. v. Ola, Inc. 

133 A.D.3d 642, 19 N.Y.S.3d 325 (2d Dep’t 2015) 

 

Court held that as a result of P’s failure to timely comply with the conditional 

order of preclusion, that conditional order became absolute. To be relieved of the 

adverse impact of the conditional order, P was required to demonstrate a 

reasonable excuse for its failure to comply with the order and the existence of a 

potentially meritorious cause of action, P failed to demonstrate either. 

 

Lawrence v. North Country Animal Control 

133 A.D.3d 932, 20 N.Y.S.3d 197 (3d Dep’t 2015) 

 

In this P/I action, trial court imposed sanctions for P’s failure to produce the 

subject dog, which sanctions were part of a conditional order directing sanctions 

if P failed to produce the dog.  On appeal, P did not challenge the compelled 

discovery, but instead argued the sanctions were not warranted.  Court held that 

as P was challenging the self-executing sanctions of a conditional order, the 

present appeal was not the vehicle to do so.  Instead, P should have moved to 

vacate the conditional order upon a showing of reasonable excuse for the failure 

to comply and the existence of a meritorious claim. 
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IX. SPOLIATION 

 

Pegasus Aviation v. Varig Logistica 

26 N.Y.3d 543, __ N.Y.S.3d __ (2015) 

 

Court held: “A party that seeks sanctions for spoliation of [electronic] evidence 

must show that the party having control over the evidence possessed an 

obligation to preserve it at the time of its destruction, that the evidence was 

destroyed with a ‘culpable state of mind,’ and that the destroyed evidence was 

relevant to the party’s claim or defense such that the trier of fact could find that 

the evidence would support that claim or defense.” And “Where the evidence is 

determined to have been intentionally or willfully destroyed, the relevancy of the 

destroyed documents is presumed. On the other hand, if the evidence is 

determined to have been negligently destroyed, the party seeking spoliation 

sanctions must establish that the destroyed documents were relevant to the 

party’s claim or defense. COMMENT: (1) Court majority held that D’s conduct 

amounted to ordinary rather than gross negligence; (2) Court adopted rule from 

pre-December 2015 Second Circuit precedent, including Zubulake v. UBS 

Warburg, LLC, 220 F.R.D. 212 [SD N.Y. 2003]). (See, generally Schlosser, 

“New York Should Catch the Federal ESI Wave Before It’s Too Late,” NYLJ, 

12/23/15, p. 3, col. 3); and (3) Second Circuit precedent was rejected by 

amendment to FRCP 37(e), effective December 1, 2015. (See Id.). 

 

Maiorano v. JP Morgan 

124 AD3d 536, 998 NYS 2d 629 (1st Dep’t 2015) 

 

Court held: “P established that D’s failure to take affirmative steps to preserve 

the surveillance video recorded on the day she tripped and fell in its bank 

constituted spoliation of evidence. The record demonstrates that, although this 

action was not commenced until more than a year after the accident, defendant 

was on notice on the day of the accident that the surveillance video footage 

might be needed for future litigation. Supreme Court’s sanction of the giving of 

an adverse inference was upheld. COMMENT: Basis for notice?  Litigiousness 

of society? 
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Jackson v. Whitson’s Food Corp. 

130 A.D.3d 461, 13 N.Y.S.3d 71 (1st Dep’t 2015) 

 

In this personal injury action, Court held P failed to establish that her case had 

been fatally compromised as a result of D’s alleged spoliation of surveillance 

video footage of the hours before her accident. P had sufficient evidence to 

prove her case, including her own testimony, surveillance footage showing the 

accident itself, and documents D provided during discovery. Further, P’s letter 

requesting that D preserve the surveillance footage of the accident did not 

indicate that P wanted D to retain the surveillance footage for the hours 

preceding the accident. Therefore, D should not be penalized for failing to retain 

such footage. COMMENT: Be specific in your litigation- hold letter.  

  

Morales v. City of New York 

130 A.D.3d 792, 13 N.Y.S.3d 548 (2d Dep’t 2015) 

 

In this action by police officer seeking damages for eye injuries sustained when 

attempting to change carbon dioxide cartridge of a tranquilizer gun, P moved to 

strike D’s answer on ground of spoliation of gun. Court held imposition of 

sanction of striking answer was abuse of discretion and that a negative inference 

charge be given against city and police department at trial with respect to 

condition of tranquilizer gun at time of accident was warranted as sanction. The 

gun had been sent out for repair the day of the incident and was subsequently 

lost after being received back. Court noted P’s failure to show D’s failure to 

preserve gun was willful or contumacious.   

 

Hughes v. Covey 

131 A.D.3d 581, 15 N.Y.S.3d 195 (2d Dep’t 2015) 

 

Court stated the common law spoliation rule as follows: “When a party 

negligently loses or intentionally destroys key evidence, thereby depriving the 

nonresponsible party from being able to prove a claim or defense, the court may 

impose the sanction of striking the responsible party’s pleading. The 

determination of a sanction for spoliation is within the broad discretion of the 

court, and a court may impose a sanction less severe than the striking of the 

responsible party’s pleading or no sanction where the missing evidence does not 

deprive the moving party of the ability to establish his or her case or defense.” 
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Manley v. Raspberries Café & Creamery 

126 A.D.3d 1391, 6 N.Y.S.3d 344 (4th Dep’t 2015) 

 

In this personal injury action arising out of injuries sustained by P when she was 

struck in the head and face by a large umbrella from the patio seating area of 

defendant’s restaurant, D disposed of the umbrella and was unable to locate the 

umbrella base.  P moved for spoliation sanctions. Court held trial court properly 

granted those parts of P’s motion seeking an order precluding D from presenting 

evidence concerning the condition of the umbrella and base, as well as an 

adverse inference charge. Contrary to D’s contention, Court held trial court 

properly considered the extent that the spoliation of the evidence prejudiced P 

and the sanction was appropriately tailored to achieve a fair result.  

 

Bill’s Feed Service, LLC v. Adams 

132 A.D.3d 1400, 17 N.Y.S.3d 567 (4th Dep’t. 2015) 

 

Court stated the rule for sanctions under CPLR 3126 as follows: “A party 

seeking a sanction such as preclusion or dismissal is required to demonstrate that 

a litigant, intentionally or negligently, dispose[d] of crucial items of evidence… 

before the adversary ha[d] an opportunity to inspect them…, thus depriving the 

party seeking a sanction of the means of proving his claim or defense. Spoliation 

sanctions may be appropriate even if the destruction occurred through 

negligence rather than willfulness, and even if the evidence was destroyed 

before the spoliator became a party, provided [the party] was on notice that the 

evidence might be needed for future litigation.” Court then concluded that P 

failed to establish that D intentionally or negligently disposed of the evidence at 

issue. The record established that D disposed of the feed samples and deceased 

cows before he had any notice that plaintiff intended to commence the instant 

action and, “[i]n the absence of pending litigation or notice of a specific claim, a 

defendant should not be sanctioned for discarding items in good faith and 

pursuant to its normal business practices.” COMMENT: Disposal occurred 

before demand was served. 
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Part Eight 

 

SETTLEMENTS, RELEASES  

AND JUDGMENTS 

 
 

I. SETTLEMENT 

 

Kolchins v. Evolution Mkts., Inc. 

128 A.D.3d 47, 8 N.Y.S.3d 1 (1st Dep’t 2015) 

 

Court held 4-1 that the parties’ emails and other correspondence could be 

viewed as constituting a binding offer and acceptance. 

 

II. RELEASES 

 

Long v. O’Neil 

126 A.D.3d 404, 5 N.Y.S.3d 42 (1st Dep’t 2015) 

 

At issue in this action where P sought payment of certain monies was whether 

the release signed by P barred the claim.  P argued that the release could not bar 

the claim because that claim had not yet ripened at the time of the settlement and 

that releases could only bar claims that were asserted or that could have been 

asserted at the time of the release.  Noting the broad language of the release - 

“all matters arising out of transaction;” and “all claims known or not now 

known” - Court rejected that argument.  In so ruling, Court adhered to NY’s 

long-settled rule that a release may encompass unknown claims, including 

unknown fraud claims, if the parties so intend and the agreement is fairly and 

knowingly made; and where the release’s language is clear, courts give effect to 

the intent of the parties as indicated by the language they used. 
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Powell v. Adler 

128 A.D.3d 1039, 10 N.Y.S.3d 306 (2d Dep’t 2015) 

 

In this MV accident action, P on D’s S/J motion sought to invalidate release he 

signed with D’s insurer’s claims adjuster.  P submitted her own affidavit as well 

as the affidavit of her daughter, who was present when the release was signed.  

Both P and her daughter stated, in their respective affidavits, that the insurance 

adjuster visited P only 3 days after the accident, that P was still taking pain 

medication at that time, and that the insurance adjuster stated that the money was 

for P’s “inconvenience” and not to compensate her for any injuries, pain, or 

suffering.  These submissions raised triable issues of fact as to whether, inter 

alia, there was fraud in the inducement of the release, and as to whether the 

release was fairly and knowingly made. 

 

Lynch v. Carlozzi 

129 A.D.3d 1240, 11 N.Y.S.3d 309 (3d Dep’t 2015) 

 

In this P/I action arising out of a MV accident, P was hospitalized in a coma and 

remained in such condition for about 2 weeks.  After approximately a month in 

the hospital, he was transferred to a facility for head injury rehab.  He remained 

there until late October 1991 and discharged himself against medical advice 

from that facility, where records indicate he had severe impairments.  A month 

later he entered into a settlement agreement with D’s insurer.  Upon a hearing, 

Supreme Court found upon the expert proof offered by P that P lacked capacity 

to execute the settlement.  Court affirmed.   

 

III. JUDGMENTS 

 

A. Enforcement of Sister State Judgments 

 

B&M Kingstone, LLC v. Mega Intl. Commercial Bank 

131 A.D.3d 259, 15 N.Y.S.3d 318, (2015) 

 

In this action to compel compliance with information subpoenas served in order 

to enforce a NY domesticated judgment upon a branch of a Taiwanese bank, 

Court held the “separate entity” rule did not bar a NY Court from compelling 

D’s NY branch to produce information pertaining to its foreign branches. It 

noted Motorola’s affirmation of the rule was limited to a request for turnover 
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orders affecting assets located in foreign branch accounts. COMMENT: See 

also Part One, IA for discussion of Court’s power to compel non-domiciliary to 

produce.  

 

Broom v. Rubin & Yates, LLC 

126 A.D.3d 1331, 3 N.Y.S.3d 671 (4th Dep’t 2015) 

 

Court affirmed denial of P’s motion for S/J pursuant to CPLR 3213 to enforce a 

judgment entered in Texas upon default of P.  It so ruled because the judgment 

was not properly authenticated because it was not accompanied by the 

certification required by CPLR 4540(c). 

 

          B. Enforcement of Foreign Judgments   

 

Bond v. Lichtenstein 

129 A.D.3d 535, 11 N.Y.S.3d 63 (1st Dep’t. 2015) 

 

Court held trial court properly granted S/J to P based on the judgment she 

obtained from Hong Kong. D was accorded due process in the Hong Kong 

proceeding, which he commenced, and the court had personal jurisdiction over 

him. The judgment did not violate NY’s public policy regarding child support as 

it recognized both parents’ obligation to pay support. Nor was the judgment 

procured through fraud. To the extent D raised the issue of the status of certain 

monies received by plaintiff, the Hong Kong court considered that issue and 

found it irrelevant. Thus, the court was not defrauded.  

 

Gemstar Canada, Inc. v. George A. Fuller Co., Inc. 

127 A.D.3d 689, 6 N.Y.S.3d 552 (2d Dep’t 2015) 

 

Court held Canadian corporation’s Canadian judgment  was entitled to 

recognition and enforcement in NY even though the manufacturer failed to 

establish that the construction company was properly served with process, where 

the Canadian judicial system provided impartial tribunals and procedures 

compatible with due process of law, the Canadian judicial system had a valid 

basis for exercising jurisdiction over the construction company, as the company 

purposefully transacted business in Ontario, and the construction company 

voluntarily appeared in the Canadian action and did more than it had to do to 

preserve a jurisdictional objection.  
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Basile v. CAI Master Allocation Fund 

131 A.D.3d 660, 15 N.Y.S.3d 701 (2d Dep’t. 2015) 

 

In this breach of contract action, Court affirmed the dismissal of the complaint 

pursuant to the common law doctrine of comity. It held this adjunction of P’s 

claims for compensation under employment and consulting agreements with his 

former employer in a winding-up proceeding that was litigated in the British 

Overseas Territory of Bermuda precluded the instant action against the 

employer, among others, to recover damages for breach of contract and fraud. In 

that connection, P appeared in the Bermuda proceeding by submitting his claims 

to the Bermuda court, and made no showing of fraud or that a public policy of 

this State would be violated by recognizing the Bermuda court’s rejection of his 

claims. 

 

C. Enforcement of New York Judgments 

 

Motorola Credit Corp. v. Standard Chartered Bank 

24 N.Y.3d 149, 006 N.Y.S.2d 594 (2014) 

 

P obtained a judgment for $2.1 billion, plus $1 billion in punitive damages 

which was entered in SDNY. P served a restraining order on the NY branch of 

D, a foreign bank incorporated in and headquartered in the UK. D, which had no 

connection with the underlying litigation, did not have any Uzan property at its 

NY branch but it held $30 million of Uzan assets in its branches in the UAF.  

Court held that NY’s separate entity rule prevents P as a judgment creditor from 

ordering a garnishee bank operating branches in NY to restrain the assets of D as 

a judgment creditor held in foreign branches of the bank. COMMENT: For 

further discussion, see Connors, “Decisions Address Separate Entity Rule and 

Time Limitation Issues,” NYLJ, 8/24/15, Special Section.   
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Part Nine 

 

APPEALS 

 
 

I. APPEALABLE ORDERS 

 

Ray v. Ray 

121 A.D.3d 620, 995 N.Y.S.2d 567 (1st Dep’t 2015) 

 

Court held trial court’s denial of P’s motion to bar D from calling his counsel as 

a witness is reviewable as that ruling affects a substantial right. 

 

Leon Petroleum v. Carl S. Levine & Assoc. 

122 A.D.3d 686, 996 N.Y.S.3d 139 (2d Dep’t 2015) 

 

D’s appeal of ruling which denied its motion in limine to preclude certain 

testimony at trial was dismissed because it was an appeal from an evidentiary 

ruling which is neither appealable as of right or by permission. 

 

Hurtado v. Williams 

129 A.D.3d 1284, 11 N.Y.S.3d 349 (3d Dep’t 2015) 

 

In this Dram Shop action, trial court precluded under Frye P from offering an 

expert’s opinion as to “extrapolated blood alcohol content.”  Court dismissed 

appeal from the ruling as it was “plainly” an evidentiary ruling which did not 

limit the scope of the issues to be tried.  COMMENT:  Compare Hurrell-

Haring v. State, 119 A.D.3d 1252, 990 N.Y.S.2d 286 (3d Dep’t 2014) (In this 

class action challenging indigent criminal defense services, D moved to preclude 

P’s disclosed experts from testifying at trial.  Trial court granted the motion and 

denied P’s motion to reconsider.  Court entertained appeal from preclusion 

order, and reversed it.   
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Artibee v. Home Place Corp. 

132 A.D.3d 96, 14 N.Y.S.3d 817 (3d Dep’t. 2015) 

 

P was injured while driving on a state highway when a branch from a tree fell 

and struck his car. He commenced an action in Supreme Court against the owner 

of the property on which the tree was located and a separate action in the Court 

of Claims against the state. In the Supreme Court action, D moved in limine to 

have the jury apportion liability for his injuries between the individual D and the 

State. Supreme Court ruled that evidence with regard to the State’s liability for 

P’s alleged damages would be admissible at trial, but denied defendant’s request 

for an apportionment charge. Court held the denial of the motion was appealable 

because it was the “functional equivalent of a motion for partial S/J. 

 

Thome v. Benchmark Main Transit Assoc. 

125 A.D.3d 1283, 3 N.Y.S.3d 475 (4th Dep’t 2015) 

 

In this Labor Law action, Court dismissed the appeal taken by third-party D 

insofar as it concerned TPD’s motion to preclude D and third-party P and 

another third-party D from calling an expert to testify that TPD violated certain 

provisions of the Industrial Code.  It stated: “Generally an order denying a 

motion in limine, even when made in advance of trial on motion papers, 

constitutes, at best, an advisory opinion which is neither appealable as of right 

nor by permission.  Inasmuch as those parts of the order herein merely 

adjudicated the admissibility of evidence and do not affect a substantial right, no 

appeal lies as of right from those parts of the order.” 

 

Trinity Preservation v. Roman 

2015 NY Slip Op. 50142(U) (App. T. 1st Dep’t) 

 

Court dismissed appeal taken from an order striking certain police testimony 

elicited at trial as violative of CPL sealing provisions as it was an evidentiary 

ruling only appealable on appeal from judgment, even though made on motion 

papers. 
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II. MISCELLANEOUS MATTERS 

 

Nash v. Port Authority 

131 A.D.3d 164, 14 N.Y.S.3d 17 (1st Dep’t 2015) 

 

In this action arising out of the 1993 WTC terrorist attack, P was awarded a 

multi-million dollar judgment upon a jury verdict.  D did not appeal.  After the 

COA held in another action that D enjoyed governmental immunity, D moved to 

vacate the judgment pursuant to CPLR 5015.  Court held trial court abused its 

discretion in granting the motion.  It noted D made a strategic decision not to 

appeal either the liability or the damages determination in P’s case, but to appeal 

a related case instead.  Thereafter, D abandoned any claim that it was not liable 

to P, and represented to COA that a reversal in the related case would not affect 

cases like P’s that had been finally determined.  Moreover, D’s vacatur motion 

was predicated on an issue that had been litigated in P’s case and would have 

been reviewable on appeal. While a court under CPLR 5015(a) might possess 

some limited jurisdiction to vacate a final judgment - for example, where the 

court purporting to enter judgment lacked subject matter jurisdiction - that 

discretion must be sparingly exercised lest final judgments be subject to never-

ending attack, undermining the sanctity and finality of judgments. 

 

State Farm Ins. Co. v. Banyan 

131 A.D.3d 747, 13 N.Y.S.3d 915 (3d Dep’t 2015) 

 

Respondent filed a demand for SUM arbitration and commenced proceeding to 

stay arbitration.  Supreme Court denied petitioner’s request for stay.  Although P 

filed a NOA, it did not perfect within the requisite time period, and did not move 

for stay and proceeded to arbitration where respondent prevailed.  When P 

appealed the denial of stay order, having been granted an extension of time to do 

so, Court dismissed appeal on the ground that P “waived its right to appeal by 

proceeding to arbitration without seeking a stay pending determination of its 

appeal.”  
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Part Ten 

 

ARBITRATION 

 

 
I. GENERALLY 

 

Cusimano v. Schnull 

26 N.Y.3d 391, 23 N.Y.S.3d 137 (2015) 

 

The parties, NY residents, entered into three agreements -  two operating 

agreements for entities created to own and manage real estate which was located 

in Florida and NY, and the third for the sale of commercial property in NY. Each 

agreement contained a broad arbitration clause. Ps commenced actions alleging 

fraud and malpractice and Ds claimed the action was barred by the applicable 

SOL. After the complaint was dismissed, Ps filed for arbitration and Ds moved 

to stay arbitration, arguing the claims were time-barred and that Ps had waived 

their right to arbitrate. Initially, the Court held the Federal Arbitration Act was 

applicable as the agreement concerned ownership of an investment in 

commercial properties. In so holding, Court noted the FAA governed an 

arbitration provision in a contract evidencing a transaction involving commerce; 

and then found that because the two operating agreements “concern[ed] 

ownership of an investment in commercial properties,” and because the 

properties owned by those entities were in fact involved in interstate commerce, 

the “activity” at issue “plainly bears on interstate commerce.” Moreover, the fact 

that the property sale contract “likewise concern[ed] commercial real estate” 

rendered it involved in interstate commerce- notwithstanding the fact that the 

property sold was in New York. Of note, the court rejected Ds argument that the 

FAA should not apply because “the[] agreements do not themselves evidence” 

interstate commercial transactions. However, the Court found that Ps waived 

their right to arbitrate, noting P’s vigorous pursuit of litigation for one year prior 

to seeking arbitration, the fact that Ps only requested arbitration after Supreme 

Court made plain its view that their claims were vexatious and largely time-

barred, and Ps prior express assertion to the Supreme Court that they did not 

want to arbitrate. The Court found that this conduct was “indicative of blatant 

forum-shopping,” and that “prejudice has clearly been established.” A finding of 
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waiver was proper notwithstanding the federal policy preference in favor or 

arbitration. 

 

Friedman v. The Hebrew Home for the Aged 

131 A.D.3d 421, 13 N.Y.S.3d 896 (1st Dep’t 2015) 

 

In this negligence action commenced by P after his mother was injured at D’s 

facility, D sought to stay action pending arbitration.  The admission agreement 

executed by P contained an arbitration clause.  Court rejected Supreme Court’s 

holding that the clause was invalidated by PHL §2801-d on the ground that the 

FAA applied because D engaged in interstate commerce and the FAA pre-

empted the state statute. 

 

Citigroup v. Abu Dhabi Investment Auth. 

776 F. 3d 126 (2d Cir. 2015)  

 

In this arbitration governed by the Federal Arbitration Act, Court noted that 

arbitrators and not the courts are to determine  if a prior arbitration confirmed by 

a court bars a second arbitration dealing with the same parties and related 

claims. COMMENT: Where Article 75 of the CPLR governs, the issue is also 

for the arbitrator to decide. See, Matter of Niagara Frontier Trans. Auth., 114 

A.D.3d 1178, 979 N.Y.S.3d 910 (4th Dep’t 2014) 
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