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How Do Lawyers Use Social Media?

 In Litigation

 Advertising and 
Marketing

 Networking

 Personal Use
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POLL

 How many of you are 
using one or more mode 
of social media in your 
practice?

 Do you use it personally?

 Are your firms using social 
media?



Using Social Media in Litigation

 NYRPC 1.1(a) provides “[a] 
lawyer should provide 
competent representation 
to a client. Competent 
representation requires the 
legal knowledge, skill, 
thoroughness and 
preparation reasonably 
necessary for the 
representation.” 



 As indicated by [ABA Rule of Professional Conduct] Rule 1.1, 
Comment 8, it is important for a lawyer to be current with 
technology. While many people simply click their agreement to the 
terms and conditions for use of an [electronic social media] 
network, a lawyer who uses an [electronic social media] network in 
his practice should review the terms and conditions, including 
privacy features – which change frequently – prior to using such a 
net.

 A Lawyer must understand the functionality of any social media 
service she intends to use for research. If an attorney cannot 
ascertain the functionality of a website, the attorney must proceed 
with great caution in conducting research on that particular site.

ABA Formal Opinion 466 (2014)



Conducting Discovery

NYSBA Op. 843 (Sept. 2010)

 Attorneys may access the 
public pages of a represented 
party’s social media pages.

 Attorneys may not themselves, 
or through third parties, 
attempt to access “private” 
pages of another party’s social 
media account.

 Rules: 4.1; 4.2; 4.3; 5.3(b)(1); 
8.4(c)



Discovery of Your Client’s Social 
Media Pages

 Deletion of a social media 
posts or accounts may 
constitute spoliation of 
evidence.

 Consider a litigation hold.

 What about “suspending” 
accounts?

 Florida Bar Proposed 
Advisory Opinion 14-1 
(1/23/2015).



 The litigation hold notice should: 
(1) include a description of the subject matter; 
(2) specify the parties to the litigation; 
(3) specifically identify the documents to be preserved including the relevant date 

range of the documents;
(4) include a statement that all ESI, regardless of location or storage medium, should 

be preserved unless other written instructions are provided; 
(5) specifically state that files should not be deleted, copied or moved; 
(6) include instructions on how to preserve ESI; 
(7) identify a contact person within the company to answer any questions; 
(8) include a statement that the litigation hold remains in place until such time as 

further written instructions are provided and that the litigation hold supersedes 
any other record retention policies; and 

(9) generally describe the consequences for failing to preserve ESI. 

The recipient of the litigation hold notice should confirm in writing that they have read 
the notice and understand their duties and responsibilities.

Litigation Hold



An advertisement is a 
public or private 
communication made 
by, or on behalf of, a 
lawyer or law firm, 
about that lawyer or 
law firm's services, the 
primary purpose for 
which is the retention 
of the lawyer or law 
firm, except 
communications to 
current clients or other 
lawyers. Rule 1.0(a).

Attorney 
Advertising



Is This Attorney Advertising?



Facebook Ads



YouTube “Ads”



 (f) Every advertisement other than those appearing in a radio, 
television or billboard advertisement, in a directory, newspaper, 
magazine or other periodical (and any web sites related thereto), or 
made in person pursuant to Rule 7.3(a)(1), shall be labeled “Attorney 
Advertising” on the first page, or on the home page in the case of a 
web site. If the communication is in the form of a self-mailing brochure 
or postcard, the words “Attorney Advertising” shall appear therein. In 
the case of electronic mail, the subject line shall contain the notation 
“ATTORNEY ADVERTISING”. 

. . .
 (h) All advertisements shall include the name, principal law office 

address and telephone number of the lawyer or law firm whose 
services are being offered.

Rule 7.1(f) and (H): Attorney 
Advertising



Rule 7.1(i): Any words or statements required by this Rule to appear in an 
advertisement must be clearly legible and capable of being read by the average 
person, if written, and intelligible if spoken aloud. In the case of a web site, the 
required words or statements shall appear on the home page.

Locating Disclaimers



Rule 7.1(g):meta tags and SEO

 A lawyer or law firm shall 
not utilize meta tags or 
other hidden computer 
codes that, if displayed, 
would violate these 
Rules.



“Attorney Advertising.

All content on the [Firm Name] fan page is for 
entertainment purposes only and does not constitute 
legal advice.  Viewing, “liking”, commenting or 
becoming a fan of [Firm Name] or its content does not 
create an attorney-client relationship between [Firm] 
and/or its attorneys and the viewer or fan.  [Firm]’s prior 
results do not guarantee a future outcome.”

Sample Facebook Disclaimer



Twitter

Your ethical obligations do not end just because you are confined to 
140 characters. If a tweet is deemed attorney advertising, the rules 
indicate an “Attorney Advertising” disclaimer is required. 

Statements describing or characterizing the quality of the lawyer’s or 
law firm’s services should include the disclaimer “Prior results do not 
guarantee a similar outcome.”  NYRPC 7.1(d) and (e).



An attorney’s individual LinkedIn profile or other content 
constitutes attorney advertising only if it meets all five of 
the following criteria: 

 (a) it is a communication made by or on behalf of the 
lawyer; 

 (b) the primary purpose of the LinkedIn content is to 
attract new clients to retain the lawyer for pecuniary 
gain; 

 (c) the LinkedIn content relates to the legal services 
offered by the lawyer; 

 (d) the LinkedIn content is intended to be viewed by 
potential new clients; and 

 (e) the LinkedIn content does not fall within any 
recognized exception to the definition of attorney 
advertising. Given the numerous reasons that lawyers 
use LinkedIn, it should not be presumed that an attorney 
who posts information about herself on LinkedIn 
necessarily does so for the primary purpose of attracting 
paying clients. For example, including a list of “Skills,” a 
description of one’s practice areas, or displaying 
“Endorsements” or “Recommendations,” without 
more, does not constitute attorney advertising.

Bar of the City of New York, Formal Op. 2015-7 (Dec. 2015)

LinkedIn



If an attorney’s individual LinkedIn profile or other content meets the definition 
of attorney advertising, the attorney must comply with the requirements of 
Rules 7.1, 7.4 and 7.5, including, but not limited to: 
 (1) labeling the LinkedIn content “Attorney Advertising”; 
 (2) including the name, principal law office address and telephone number 

of the lawyer; 
 (3) pre-approving any content posted on LinkedIn; 
 (4) preserving a copy for at least one year; and 
 (5) refraining from false, deceptive or misleading statements. These are only 

some of the requirements associated with attorney advertising. Before 
disseminating any advertisements, whether on social media or otherwise, 
the attorney should ensure that those advertisements comply with all 
requirements set forth in Article 7 of the New York Rules.

Bar of the City of New York, 
Formal Opinion. 2015-7 (Dec. 2015)



 a LinkedIn profile that includes subjective statements regarding an attorney’s skills, 
areas of practice, endorsements, or testimonials from clients or colleagues is likely to 
be considered advertising…(and if) an attorney includes additional information in his 
or her profile, such as a description of areas of practice or certain skills or 
endorsements, the profile may be considered Attorney Advertising and should contain 
the disclaimers set forth in Rule 7.1.

 If an attorney’s LinkedIn profile includes a detailed description of practice areas and 
types of work done in prior employment, the user should include the words ‘Attorney 
Advertising’ on the lawyer’s LinkedIn profile. See RPC 7.1(f). 

 If an attorney also includes (1) statements that are reasonably likely to create an 
expectation about results the lawyer can achieve; (2) statements that compare the 
lawyer’s services with the services of other lawyers; (3) testimonials or endorsements 
of clients; or (4) statements describing or characterizing the quality of the lawyer’s or 
law firm’s services, the attorney should also include the disclaimer ‘Prior results do not 
guarantee a similar outcome.’”

New York County Lawyer’s Association,

Formal Opinion 748 (March 2015)



 In accordance with NYSBA, Op. 1009, to the extent 
that a social media post is found to be a “solicitation,” 
it is subject to filing requirements if directed to 
recipients in New York. 

Social Media Post Retention



Avvo Answers



(a) A lawyer shall not engage in solicitation: 
(1)  . . . by real-time or interactive computer-accessed communication 

unless the recipient is a close friend, relative, former client or existing client; or 
. . .
(b) For purposes of this Rule, “solicitation” means any advertisement initiated 
by or on behalf of a lawyer or law firm that is directed to, or targeted at, a 
specific recipient or group of recipients, or their family members or legal 
representatives, the primary purpose of which is the retention of the lawyer or 
law firm, and a significant motive for which is pecuniary gain. It does not 
include a proposal or other writing prepared and delivered in response to a 
specific request of a prospective client . . . 

See also, NYSBA  Op. 1049 (March 2015)

NYRPC 7.3: Solicitation



 Communications to existing clients or other lawyers are not 
advertisements. Rule 1.0(a). 

 A lawyer may write for publication on legal topics (or speak 
publicly) without affecting the right to accept employment so 
long as the lawyer does not undertake to give individual advice. 
Rule 7.1(r). 

 In this context, "without affecting the right to accept 
employment" means that lawyers may ethically obtain business 
by giving speeches and writing articles about law.

 However, targeted e-mails to prospective clients for the purpose 
of obtaining business, this may be solicitation under Rule 7.3.

Targeted E-mails and Blogs 



The Texas Law Hawk



Maybe.  It depends on whether it is 
truly a “personal” account rather 
than a hybrid account used for both 
business and personal purposes.  If 
it’s a hybrid account, assume the 
rules apply.

Best Practices:

- Do not post anything about work 
on your personal account.

- Do not link your personal 
account to any account for your 
firm.

- Do not answer your friends’ legal 
questions via your personal 
account (or really on social media 
at all).

Do the Rules Apply 
To Personal 
Accounts?







(a) A lawyer shall not knowingly reveal confidential information, as defined in this Rule, 
or use such information to the disadvantage of a client or for the advantage of the 
lawyer or a third person, unless: 

(1) the client gives informed consent, as defined in Rule 1.0(j); 
(2) the disclosure is impliedly authorized to advance the best interests of the 
client and is either reasonable under the circumstances or customary in the 
professional community; or 
(3) the disclosure is permitted by paragraph (b). 

“Confidential information” consists of information gained during or relating to the 
representation of a client, whatever its source, that is (a) protected by the attorney-client 
privilege, (b) likely to be embarrassing or detrimental to the client if disclosed, or (c) 
information that the client has requested be kept confidential. “Confidential information” 
does not ordinarily include (i) a lawyer’s legal knowledge or legal research or (ii) 
information that is generally known in the local community or in the trade, field or 
profession to which the information relates. 

Rule 1.6(a): Confidentiality of 
Information



Can you be friends with a Judge on 
social media?



 Opinion 13-39 (May 28, 2013): Mere status of being a “Facebook friend” 
without more is insufficient to require recusal – impropriety or appearance 
thereof based solely on being a “Facebook friend” is not reasonable. 

 Cites to Opinion 08-176 (January 29, 2009) – there is nothing “inherently 
inappropriate” about a judge’s joining or making use of a social networking 
site, HOWEVER, the judge “should be mindful of the appearance created 
when he/she establishes a connection with an attorney or anyone else 
appearing in the judge’s court through a social network . . . [and] must, 
therefore, consider whether any such online connections, alone or in 
combination with other facts, rise to a level of a . . . Relationship requiring 
disclosure and/or recusal.” 

 Cites to Opinion 11-125 (October 27, 2011) – distinguishes “acquaintance” 
from “close personal relationship” – in the latter, judge must almost always 
recuse – case noted the fact sensitive nature of each individual situation 7

Proceed with Caution



 Rules of Judicial Conduct Section 100.3 (B)
 (6) A judge shall accord to every person who has a legal interest in a proceeding, or 

that person's lawyer, the right to be heard according to law. A judge shall not initiate, 
permit, or consider ex parte communications, or consider other communications made 
to the judge outside the presence of the parties or their lawyers concerning a pending 
or impending proceeding, except:

 (a) Ex parte communications that are made for scheduling or administrative purposes 
and that do not affect a substantial right of any party are authorized, provided the 
judge reasonably believes that no party will gain a procedural or tactical advantage as 
a result of the ex parte communication, and the judge, insofar as practical and 
appropriate, makes provision for prompt notification of other parties or their lawyers 
of the substance of the ex parte communication and allows an opportunity to 
respond.

. . .
 (e) A judge may initiate or consider any ex parte communications when authorized by 

law to do so.

Ex Parte Communications





(a) A lawyer who is participating in or has participated in 
a criminal or civil matter shall not make an extrajudicial 
statement that the lawyer knows or reasonably should 
know will be disseminated by means of public 
communication and will have a substantial likelihood of 
materially prejudicing an adjudicative proceeding in the 
matter.

Rule 3.6: Trial Publicity



QUESTIONS?
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PART 1200 - RULES OF PROFESSIONAL CONDUCT

RULE 1.0.

Terminology

(a) “Advertisement” means any public or private communication made by
or on behalf of a lawyer or law firm about that lawyer or law firm’s services, the
primary purpose of which is for the retention of the lawyer or law firm. It does not
include communications to existing clients or other lawyers.

(b) “Belief” or “believes” denotes that the person involved actually
believes the fact in question to be true. A person’s belief may be inferred from
circumstances.

(c) “Computer-accessed communication” means any communication
made by or on behalf of a lawyer or law firm that is disseminated through the use of
a computer or related electronic device, including, but not limited to, web sites,
weblogs, search engines, electronic mail, banner advertisements, pop-up and pop-
under advertisements, chat rooms, list servers, instant messaging, or other internet
presences, and any attachments or links related thereto.

(d) “Confidential information” is defined in Rule 1.6.

(e) “Confirmed in writing” denotes (i) a writing from the person to the
lawyer confirming that the person has given consent, (ii) a writing that the lawyer
promptly transmits to the person confirming the person’s oral consent, or (iii) a
statement by the person made on the record of any proceeding before a tribunal. If
it is not feasible to obtain or transmit the writing at the time the person gives oral
consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter.

(f) “Differing interests” include every interest that will adversely affect
either the judgment or the loyalty of a lawyer to a client, whether it be a conflicting,
inconsistent, diverse, or other interest.

(g) “Domestic relations matter” denotes representation of a client in a
claim, action or proceeding, or preliminary to the filing of a claim, action or
proceeding, in either Supreme Court or Family Court, or in any court of appellate
jurisdiction, for divorce, separation, annulment, custody, visitation, maintenance,
child support or alimony, or to enforce or modify a judgment or order in connection
with any such claim, action or proceeding.

(h) “Firm” or “law firm” includes, but is not limited to, a lawyer or lawyers
in a law partnership, professional corporation, sole proprietorship or other



association authorized to practice law; or lawyers employed in a qualified legal
assistance organization, a government law office, or the legal department of a
corporation or other organization.

(I) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the
substantive or procedural law of the applicable jurisdiction or has a purpose to
deceive, provided that it does not include conduct that, although characterized as
fraudulent by statute or administrative rule, lacks an element of scienter, deceit,
intent to mislead, or knowing failure to correct misrepresentations that can be
reasonably expected to induce detrimental reliance by another.

(j) “Informed consent” denotes the agreement by a person to a proposed
course of conduct after the lawyer has communicated information adequate for the
person to make an informed decision, and after the lawyer has adequately explained
to the person the material risks of the proposed course of conduct and reasonably
available alternatives.

(k) “Knowingly,” “known,” “know,” or “knows” denotes actual
knowledge of the fact in question.  A person’s knowledge may be inferred from
circumstances.

(l) “Matter” includes any litigation, judicial or administrative proceeding,
case, claim, application, request for a ruling or other determination, contract,
controversy, investigation, charge, accusation, arrest, negotiation, arbitration,
mediation or any other representation involving a specific party or parties.

(m) “Partner” denotes a member of a partnership, a shareholder in a law
firm organized as a professional legal corporation or a member of an association
authorized to practice law.

(n) “Person” includes an individual, a corporation, an association, a trust, a
partnership, and any other organization or entity.

(o) “Professional legal corporation” means a corporation, or an
association treated as a corporation, authorized by law to practice law for profit.

(p) “Qualified legal assistance organization” means an office or
organization of one of the four types listed in Rule 7.2(b)(1)-(4) that meets all of the
requirements thereof.

(q) “Reasonable” or “reasonably,” when used in relation to conduct by a
lawyer, denotes the conduct of a reasonably prudent and competent lawyer.  When
used in the context of conflict of interest determinations, “reasonable lawyer”
denotes a lawyer acting from the perspective of a reasonably prudent and
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competent lawyer who is personally disinterested in commencing or continuing the
representation.

(r) “Reasonable belief” or “reasonably believes,” when used in
reference to a lawyer, denotes that the lawyer believes the matter in question and
that the circumstances are such that the belief is reasonable.

(s) “Reasonably should know,” when used in reference to a lawyer,
denotes that a lawyer of reasonable prudence and competence would ascertain the
matter in question.

(t) “Screened” or “screening” denotes the isolation of a lawyer from any
participation in a matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect information that
the isolated lawyer or the firm is obligated to protect under these Rules or other
law.

(u) “Sexual relations” denotes sexual intercourse or the touching of an
intimate part of the lawyer or another person for the purpose of sexual arousal,
sexual gratification or sexual abuse.

(v) “State” includes the District of Columbia, Puerto Rico, and other federal
territories and possessions.

(w) “Tribunal” denotes a court, an arbitrator in an arbitration proceeding
or a legislative body, administrative agency or other body acting in an adjudicative
capacity. A legislative body, administrative agency or other body acts in an
adjudicative capacity when a neutral official, after the presentation of evidence or
legal argument by a party or parties, will render a legal judgment directly affecting a
party’s interests in a particular matter.

(x) “Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting, printing,
photocopying, photography, audio or video recording and email. A “signed” writing
includes an electronic sound, symbol or process attached to or logically associated
with a writing and executed or adopted by a person with the intent to sign the
writing.
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RULE 1.1.

Competence

(a) A lawyer should provide competent representation to a client. 
Competent representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.

(b) A lawyer shall not handle a legal matter that the lawyer knows or
should know that the lawyer is not competent to handle, without associating with a
lawyer who is competent to handle it.

(c) lawyer shall not intentionally:

(1) fail to seek the objectives of the client through
reasonably available means permitted by law and
these Rules; or

(2) prejudice or damage the client during the course of
the representation except as permitted or required by
these Rules.

RULE 1.2.

Scope of Representation and Allocation of Authority Between Client and Lawyer

(a) Subject to the provisions herein, a lawyer shall abide by a client’s
decisions concerning the objectives of representation and, as required by Rule 1.4,
shall consult with the client as to the means by which they are to be pursued. A
lawyer shall abide by a client’s decision whether to settle a matter. In a criminal
case, the lawyer shall abide by the client’s decision, after consultation with the
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client
will testify.

(b) A lawyer’s representation of a client, including representation by
appointment, does not constitute an endorsement of the client’s political, economic,
social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances, the client gives informed consent and where
necessary notice is provided to the tribunal and/or opposing counsel.
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(d) A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knows is illegal or fraudulent, except that the lawyer may
discuss the legal consequences of any proposed course of conduct with a client.

(e) A lawyer may exercise professional judgment to waive or fail to assert a
right or position of the client, or accede to reasonable requests of opposing counsel,
when doing so does not prejudice the rights of the client.

(f) A lawyer may refuse to aid or participate in conduct that the lawyer
believes to be unlawful, even though there is some support for an argument that the
conduct is legal.

(g) A lawyer does not violate these Rules by being punctual in fulfilling all
professional commitments, by avoiding offensive tactics, and by treating with
courtesy and consideration all persons involved in the legal process.

RULE 1.3.

Diligence

(a) A lawyer shall act with reasonable diligence and promptness in
representing a client.

(b) A lawyer shall not neglect a legal matter entrusted to the lawyer.

(c) A lawyer shall not intentionally fail to carry out a contract of
employment entered into with a client for professional services, but the lawyer may
withdraw as permitted under these Rules.

RULE 1.4.

Communication

(a) A lawyer shall:

(1) promptly inform the client of:

(i) any decision or circumstance with respect to
which the client’s informed consent, as defined in
Rule 1.0(j), is required by these Rules;
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(ii) any information required by court rule or other
law to be communicated to a client; and

(iii) material developments in the matter including
settlement or plea offers.

(2) reasonably consult with the client about the means by
which the client’s objectives are to be accomplished;

(3) keep the client reasonably informed about the status
of the matter;

(4) promptly comply with a client’s reasonable requests
for information; and

(5) consult with the client about any relevant limitation
on the lawyer’s conduct when the lawyer knows that
the client expects assistance not permitted by these
Rules or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.

RULE 1.5.

Fees and Division of Fees

(a) A lawyer shall not make an agreement for, charge, or collect an
excessive or illegal fee or expense. A fee is excessive when, after a review of the
facts, a reasonable lawyer would be left with a definite and firm conviction that the
fee is excessive. The factors to be considered in determining whether a fee is
excessive may include the following:

(1) the time and labor required, the novelty and difficulty of
the questions involved, and the skill requisite to perform
the legal service properly;

(2) the likelihood, if apparent or made known to the client, that
the acceptance of the particular employment will preclude
other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal
services;
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(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by
circumstances;

(6) the nature and length of the professional relationship with
the client;

(7) the experience, reputation and ability of the lawyer or
lawyers performing the services; and

(8) whether the fee is fixed or contingent.

(b) A lawyer shall communicate to a client the scope of the representation
and the basis or rate of the fee and expenses for which the client will be responsible.
This information shall be communicated to the client before or within a reasonable
time after commencement of the representation and shall be in writing where
required by statute or court rule. This provision shall not apply when the lawyer
will charge a regularly represented client on the same basis or rate and perform
services that are of the same general kind as previously rendered to and paid for by
the client. Any changes in the scope of the representation or the basis or rate of the
fee or expenses shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the
service is rendered, except in a matter in which a contingent fee is prohibited by
paragraph (d) or other law. Promptly after a lawyer has been employed in a
contingent fee matter, the lawyer shall provide the client with a writing stating the
method by which the fee is to be determined, including the percentage or
percentages that shall accrue to the lawyer in the event of settlement, trial or
appeal; litigation and other expenses to be deducted from the recovery; and
whether such expenses are to be deducted before or, if not prohibited by statute or
court rule, after the contingent fee is calculated. The writing must clearly notify the
client of any expenses for which the client will be liable regardless of whether the
client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer
shall provide the client with a writing stating the outcome of the matter and, if there
is a recovery, showing the remittance to the client and the method of its
determination.

(d) A lawyer shall not enter into an arrangement for, charge or collect:

(1) a contingent fee for representing a defendant in a
criminal matter;

(2) a fee prohibited by law or rule of court;
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(3)  fee based on fraudulent billing;

(4) a nonrefundable retainer fee; provided that a lawyer
may enter into a retainer agreement with a client
containing a reasonable minimum fee clause if it
defines in plain language and sets forth the
circumstances under which such fee may be incurred
and how it will be calculated; or

(5) any fee in a domestic relations matter if:

(i) the payment or amount of the fee is contingent
upon the securing of a divorce or of obtaining
child custody or visitation or is in any way
determined by reference to the amount of
maintenance, support, equitable distribution, or
property settlement;

(ii) a written retainer agreement has not been
signed by the lawyer and client setting forth
in plain language the nature of the
relationship and the details of the fee
arrangement; or

(iii) the written retainer agreement includes a
security interest, confession of judgment or
other lien without prior notice being
provided to the client in a signed retainer
agreement and approval from a tribunal
after notice to the adversary. A lawyer shall
not foreclose on a mortgage placed on the
marital residence while the spouse who
consents to the mortgage remains the
titleholder and the residence remains the
spouse’s primary residence.

(e) In domestic relations matters, a lawyer shall provide a prospective
client with a statement of client’s rights and responsibilities at the initial conference
and prior to the signing of a written retainer agreement.

(f) Where applicable, a lawyer shall resolve fee disputes by arbitration at
the election of the client pursuant to a fee arbitration program established by the
Chief Administrator of the Courts and approved by the Administrative Board of the
Courts.

-8-



(g) A lawyer shall not divide a fee for legal services with another lawyer
who is not associated in the same law firm unless:

(1) the division is in proportion to the services performed
by each lawyer or, by a writing given to the client,
each lawyer assumes joint responsibility for the
representation;

(2) the client agrees to employment of the other lawyer
after a full disclosure that a division of fees will be
made, including the share each lawyer will receive,
and the client’s agreement is confirmed in writing;
and

(3) the total fee is not excessive.

(h) Rule 1.5(g) does not prohibit payment to a lawyer formerly associated
in a law firm pursuant to a separation or retirement agreement.

RULE 1.6.

Confidentiality of Information

(a) A lawyer shall not knowingly reveal confidential information, as defined
in this Rule, or use such information to the disadvantage of a client or for the
advantage of the lawyer or a third person, unless:

(1) the client gives informed consent, as defined in Rule
1.0(j);

(2) the disclosure is impliedly authorized to advance the
best interests of the client and is either reasonable
under the circumstances or customary in the
professional community; or

(3) the disclosure is permitted by paragraph (b).

“Confidential information” consists of information gained during or relating
to the representation of a client, whatever its source, that is (a) protected by the
attorney-client privilege, (b) likely to be embarrassing or detrimental to the client if
disclosed, or (c) information that the client has requested be kept confidential.
“Confidential information” does not ordinarily include (i) a lawyer’s legal
knowledge or legal research or (ii) information that is generally known in the local
community or in the trade, field or profession to which the information relates.
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(b) A lawyer may reveal or use confidential information to the extent that
the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial
bodily harm;

(2) to prevent the client from committing a crime;

(3) to withdraw a written or oral opinion or
representation previously given by the lawyer and
reasonably believed by the lawyer still to be relied
upon by a third person, where the lawyer has
discovered that the opinion or representation was
based on materially inaccurate information or is being
used to further a crime or fraud;

(4) to secure legal advice about compliance with these
Rules or other law by the lawyer, another lawyer
associated with the lawyer’s firm or the law firm;

(5) (i) to defend the lawyer or the lawyer’s employees
and associates against an accusation of wrongful
conduct; or

(ii) to establish or collect a fee; or

(6) when permitted or required under these Rules or to
comply with other law or court order.

(c) A lawyer shall exercise reasonable care to prevent the lawyer’s
employees, associates, and others whose services are utilized by the lawyer from
disclosing or using confidential information of a client, except that a lawyer may
reveal the information permitted to be disclosed by paragraph (b) through an
employee.

RULE 1.7.

Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a
client if a reasonable lawyer would conclude that either:

(1) the representation will involve the lawyer in
representing differing interests; or
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(2) there is a significant risk that the lawyer’s
professional judgment on behalf of a client will be
adversely affected by the lawyer’s own financial,
business, property or other personal interests.

(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be
able to provide competent and diligent representation
to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a
claim by one client against another client represented
by the lawyer in the same litigation or other
proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed
in writing.

RULE 1.8.

Current Clients: Specific Conflict of Interest Rules

(a) A lawyer shall not enter into a business transaction with a client if they
have differing interests therein and if the client expects the lawyer to exercise
professional judgment therein for the protection of the client, unless:

(1) the transaction is fair and reasonable to the client and
the terms of the transaction are fully disclosed and
transmitted in writing in a manner that can be
reasonably understood by the client;

(2) the client is advised in writing of the desirability of
seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel on the
transaction; and

(3) the client gives informed consent, in a writing signed
by the client, to the essential terms of the transaction
and the lawyer’s role in the transaction, including
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whether the lawyer is representing the client in the
transaction.

(b) A lawyer shall not use information relating to representation of a client
to the disadvantage of the client unless the client gives informed consent, except as
permitted or required by these Rules.

(c) A lawyer shall not:

(1) solicit any gift from a client, including a testamentary
gift, for the benefit of the lawyer or a person related to
the lawyer; or

(2) prepare on behalf of a client an instrument giving the
lawyer or a person related to the lawyer any gift,
unless the lawyer or other recipient of the gift is
related to the client and a reasonable lawyer would
conclude that the transaction is fair and reasonable.

For purposes of this paragraph, related persons include a spouse, child,
grandchild, parent, grandparent or other relative or individual with whom the
lawyer or the client maintains a close, familial relationship.

(d) Prior to conclusion of all aspects of the matter giving rise to the
representation or proposed representation of the client or prospective client, a
lawyer shall not negotiate or enter into any arrangement or understanding with:

(1) a client or a prospective client by which the lawyer
acquires an interest in literary or media rights with
respect to the subject matter of the representation or
proposed representation; or

(2) any person by which the lawyer transfers or assigns
any interest in literary or media rights with respect to
the subject matter of the representation of a client or
prospective client.

(e) While representing a client in connection with contemplated or pending
litigation, a lawyer shall not advance or guarantee financial assistance to the client,
except that:

(1) a lawyer may advance court costs and expenses of
litigation, the repayment of which may be contingent
on the outcome of the matter;
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(2) a lawyer representing an indigent or pro bono client
may pay court costs and expenses of litigation on
behalf of the client; and

(3) a lawyer, in an action in which an attorney’s fee is
payable in whole or in part as a percentage of the
recovery in the action, may pay on the lawyer’s own
account court costs and expenses of litigation. In such
case, the fee paid to the lawyer from the proceeds of
the action may include an amount equal to such costs
and expenses incurred.

(f) A lawyer shall not accept compensation for representing a client, or
anything of value related to the lawyer’s representation of the client, from one other
than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer’s
independent professional judgment or with the client-
lawyer relationship; and

(3) the client’s confidential information is protected as
required by Rule 1.6.

(g) A lawyer who represents two or more clients shall not participate in
making an aggregate settlement of the claims of or against the clients, absent court
approval, unless each client gives informed consent in a writing signed by the client.
The lawyer’s disclosure shall include the existence and nature of all the claims
involved and of the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the
lawyer’s liability to a client for malpractice; or

(2) settle a claim or potential claim for such liability with
an unrepresented client or former client unless that
person is advised in writing of the desirability of
seeking, and is given a reasonable opportunity to
seek, the advice of independent legal counsel in
connection therewith.
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(i) A lawyer shall not acquire a proprietary interest in the cause of action
or subject matter of litigation the lawyer is conducting for a client, except that the
lawyer may:

(1) acquire a lien authorized by law to secure the lawyer’s
fee or expenses; and

(2) contract with a client for a reasonable contingent fee
in a civil matter subject to Rule 1.5(d) or other law or
court rule.

(j) (1) A lawyer shall not:

(i) as a condition of entering into or continuing
any professional representation by the
lawyer or the lawyer’s firm, require or
demand sexual relations with any person;

(ii) employ coercion, intimidation or undue
influence in entering into sexual relations
incident to any professional representation
by the lawyer or the lawyer’s firm; or

(iii) in domestic relations matters, enter into
sexual relations with a client during the
course of the lawyer’s representation of the
client.

(2) Rule 1.8(j)(1) shall not apply to sexual relations
between lawyers and their spouses or to ongoing
consensual sexual relationships that predate the
initiation of the client-lawyer relationship.

(k) Where a lawyer in a firm has sexual relations with a client but does not
participate in the representation of that client, the lawyers in the firm shall not be
subject to discipline under this Rule solely because of the occurrence of such sexual
relations.

RULE 1.9.

Duties to Former Clients

(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related matter in
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which that person’s interests are materially adverse to the interests of the former
client unless the former client gives informed consent, confirmed in writing.

(b) Unless the former client gives informed consent, confirmed in writing, a
lawyer shall not knowingly represent a person in the same or a substantially related
matter in which a firm with which the lawyer formerly was associated had
previously represented a client:

(1) whose interests are materially adverse to that person;
and

(2) about whom the lawyer had acquired information
protected by Rules 1.6 or paragraph (c) of this Rule
that is material to the matter.

(c) A lawyer who has formerly represented a client in a matter or whose
present or former firm has formerly represented a client in a matter shall not
thereafter:

(1) use confidential information of the former client
protected by Rule 1.6 to the disadvantage of the
former client, except as these Rules would permit or
require with respect to a current client or when the
information has become generally known; or

(2) reveal confidential information of the former client
protected by Rule 1.6 except as these Rules would
permit or require with respect to a current client.

RULE 1.10.

Imputation of Conflicts of Interest

(a) While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited from
doing so by Rule 1.7, 1.8 or 1.9, except as otherwise provided therein.

(b) When a lawyer has terminated an association with a firm, the firm is
prohibited from thereafter representing a person with interests that the firm knows
or reasonably should know are materially adverse to those of a client represented
by the formerly associated lawyer and not currently represented by the firm if the
firm or any lawyer remaining in the firm has information protected by Rule 1.6 or
Rule 1.9(c) that is material to the matter.
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(c) When a lawyer becomes associated with a firm, the firm may not
knowingly represent a client in a matter that is the same as or substantially related
to a matter in which the newly associated lawyer, or a firm with which that lawyer
was associated, formerly represented a client whose interests are materially
adverse to the prospective or current client unless the newly associated lawyer did
not acquire any information protected by Rule 1.6 or Rule 1.9(c) that is material to
the current matter.

(d) A disqualification prescribed by this Rule may be waived by the affected
client or former client under the conditions stated in Rule 1.7.

(e) A law firm shall make a written record of its engagements, at or near
the time of each new engagement, and shall implement and maintain a system by
which proposed engagements are checked against current and previous
engagements when:

(1) the firm agrees to represent a new client;

(2) the firm agrees to represent an existing client in a new
matter;

(3) the firm hires or associates with another lawyer; or

(4) an additional party is named or appears in a pending
matter.

(f) Substantial failure to keep records or to implement or maintain a
conflict-checking system that complies with paragraph (e) shall be a violation
thereof regardless of whether there is another violation of these Rules.

(g) Where a violation of paragraph (e) by a law firm is a substantial factor
in causing a violation of paragraph (a) by a lawyer, the law firm, as well as the
individual lawyer, shall be responsible for the violation of paragraph (a).

(h) A lawyer related to another lawyer as parent, child, sibling or spouse
shall not represent in any matter a client whose interests differ from those of
another party to the matter who the lawyer knows is represented by the other
lawyer unless the client consents to the representation after full disclosure and the
lawyer concludes that the lawyer can adequately represent the interests of the
client.
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RULE 1.11.

Special Conflicts of Interest for Former and Current
Government Officers and Employees

(a) Except as law may otherwise expressly provide, a lawyer who has
formerly served as a public officer or employee of the government:

(1) shall comply with Rule 1.9(c); and

(2) shall not represent a client in connection with a
matter in which the lawyer participated personally
and substantially as a public officer or employee,
unless the appropriate government agency gives its
informed consent, confirmed in writing, to the
representation. This provision shall not apply to
matters governed by Rule 1.12(a).

(b) When a lawyer is disqualified from representation under paragraph (a),
no lawyer in a firm with which that lawyer is associated may knowingly undertake
or continue representation in such a matter unless:

(1) the firm acts promptly and reasonably to:

(i) notify, as appropriate, lawyers and
nonlawyer personnel within the firm that
the personally disqualified lawyer is
prohibited from participating in the
representation of the current client;

(ii) implement effective screening procedures to
prevent the flow of information about the
matter between the personally disqualified
lawyer and the others in the firm;

(iii) ensure that the disqualified lawyer is
apportioned no part of the fee therefrom;
and

(iv) give written notice to the appropriate
government agency to enable it to ascertain
compliance with the provisions of this Rule;
and

-17-



(2) there are no other circumstances in the particular
representation that create an appearance of
impropriety.

(c) Except as law may otherwise expressly provide, a lawyer having
information that the lawyer knows is confidential government information about a
person, acquired when the lawyer was a public officer or employee, may not
represent a private client whose interests are adverse to that person in a matter in
which the information could be used to the material disadvantage of that person. As
used in this Rule, the term “confidential government information” means
information that has been obtained under governmental authority and that, at the
time this Rule is applied, the government is prohibited by law from disclosing to the
public or has a legal privilege not to disclose, and that is not otherwise available to
the public. A firm with which that lawyer is associated may undertake or continue
representation in the matter only if the disqualified lawyer is timely and effectively
screened from any participation in the matter in accordance with the provisions of
paragraph (b).

(d) Except as law may otherwise expressly provide, a lawyer currently
serving as a public officer or employee shall not:

(1) participate in a matter in which the lawyer
participated personally and substantially while in
private practice or nongovernmental employment,
unless under applicable law no one is, or by lawful
delegation may be, authorized to act in the lawyer’s
stead in the matter; or

(2) negotiate for private employment with any person
who is involved as a party or as lawyer for a party in a
matter in which the lawyer is participating personally
and substantially.

(e) As used in this Rule, the term “matter” as defined in Rule 1.0(l) does not
include or apply to agency rulemaking functions.

(f) A lawyer who holds public office shall not:

(1) use the public position to obtain, or attempt to obtain,
a special advantage in legislative matters for the
lawyer or for a client under circumstances where the
lawyer knows or it is obvious that such action is not in
the public interest;
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(2) use the public position to influence, or attempt to
influence, a tribunal to act in favor of the lawyer or of
a client; or

(3) accept anything of value from any person when the
lawyer knows or it is obvious that the offer is for the
purpose of influencing the lawyer’s action as a public
official.

RULE 1.12.

Specific Conflicts of Interest for Former Judges,
Arbitrators, Mediators or Other Third-Party Neutrals

(a) A lawyer shall not accept private employment in a matter upon the
merits of which the lawyer has acted in a judicial capacity.

(b) Except as stated in paragraph (e), and unless all parties to the
proceeding give informed consent, confirmed in writing, a lawyer shall not
represent anyone in connection with a matter in which the lawyer participated
personally and substantially as:

(1) an arbitrator, mediator or other third-party neutral;
or

(2) a law clerk to a judge or other adjudicative officer or
an arbitrator, mediator or other third-party neutral.

(c) A lawyer shall not negotiate for employment with any person who is
involved as a party or as lawyer for a party in a matter in which the lawyer is
participating personally and substantially as a judge or other adjudicative officer or
as an arbitrator, mediator or other third-party neutral.

(d) When a lawyer is disqualified from representation under this Rule, no
lawyer in a firm with which that lawyer is associated may knowingly undertake or
continue representation in such a matter unless:

(1) the firm acts promptly and reasonably to:

(i) notify, as appropriate, lawyers and
nonlawyer personnel within the firm that
the personally disqualified lawyer is
prohibited from participating in the
representation of the current client;
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(ii) implement effective screening procedures to
prevent the flow of information about the
matter between the personally disqualified
lawyer and the others in the firm;

(iii) ensure that the disqualified lawyer is
apportioned no part of the fee therefrom;
and

(iv) give written notice to the parties and any
appropriate tribunal to enable it to ascertain
compliance with the provisions of this Rule;
and

(2) there are no other circumstances in the particular
representation that create an appearance of
impropriety.

(e) An arbitrator selected as a partisan of a party in a multimember
arbitration panel is not prohibited from subsequently representing that party.

RULE 1.13.

Organization As Client

(a) When a lawyer employed or retained by an organization is dealing with
the organization’s directors, officers, employees, members, shareholders or other
constituents, and it appears that the organization’s interests may differ from those
of the constituents with whom the lawyer is dealing, the lawyer shall explain that
the lawyer is the lawyer for the organization and not for any of the constituents.

(b) If a lawyer for an organization knows that an officer, employee or other
person associated with the organization is engaged in action or intends to act or
refuses to act in a matter related to the representation that (i) is a violation of a legal
obligation to the organization or a violation of law that reasonably might be
imputed to the organization, and (ii) is likely to result in substantial injury to the
organization, then the lawyer shall proceed as is reasonably necessary in the best
interest of the organization.  In determining how to proceed, the lawyer shall give
due consideration to the seriousness of the violation and its consequences, the
scope and nature of the lawyer’s representation, the responsibility in the
organization and the apparent motivation of the person involved, the policies of the
organization concerning such matters and any other relevant considerations.  Any
measures taken shall be designed to minimize disruption of the organization and
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the risk of revealing information relating to the representation to persons outside
the organization.  Such measures may include, among others:

(1) asking reconsideration of the matter;

(2) advising that a separate legal opinion on the matter be
sought for presentation to an appropriate authority in
the organization; and

(3) referring the matter to higher authority in the
organization, including, if warranted by the
seriousness of the matter, referral to the highest
authority that can act in behalf of the organization as
determined by applicable law.

(c) If, despite the lawyer’s efforts in accordance with paragraph (b), the
highest authority that can act on behalf of the organization insists upon action, or a
refusal to act, that is clearly in violation of law and is likely to result in a substantial
injury to the organization, the lawyer may reveal confidential information only if
permitted by Rule 1.6, and may resign in accordance with Rule 1.16.

(d) A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other constituents, subject
to the provisions of Rule 1.7. If the organization’s consent to the concurrent
representation is required by Rule 1.7, the consent shall be given by an appropriate
official of the organization other than the individual who is to be represented, or by
the shareholders.

RULE 1.14.

Client With Diminished Capacity

(a) When a client’s capacity to make adequately considered decisions in
connection with a representation is diminished, whether because of minority,
mental impairment or for  some other reason, the lawyer shall, as far as reasonably
possible, maintain a conventional relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished
capacity, is at risk of substantial physical, financial or other harm unless action is
taken and cannot adequately act in the client’s own interest, the lawyer may take
reasonably necessary protective action, including consulting with individuals or
entities that have the ability to take action to protect the client and, in appropriate
cases, seeking the appointment of a guardian ad litem, conservator or guardian.
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(c) Information relating to the representation of a client with diminished
capacity is protected by Rule 1.6. When taking protective action pursuant to
paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal
information about the client, but only to the extent reasonably necessary to protect
the client’s interests.

RULE 1.15.

Preserving Identity of Funds and Property of Others; Fiduciary Responsibility;
Commingling and Misappropriation of Client Funds or Property; Maintenance of Bank
Accounts; Record Keeping; Examination of Records

(a) Prohibition Against Commingling and Misappropriation of Client Funds
or Property.

A lawyer in possession of any funds or other property belonging to
another person, where such possession is incident to his or her
practice of law, is a fiduciary, and must not misappropriate such funds
or property or commingle such funds or property with his or her own.

(b) Separate Accounts.

(1) A lawyer who is in possession of funds belonging to
another person incident to the lawyer’s practice of
law shall maintain such funds in a banking institution
within New York State that agrees to provide
dishonored check reports in accordance with the
provisions of 22 N.Y.C.R.R. Part 1300. “Banking
institution” means a state or national bank, trust
company, savings bank, savings and loan association
or credit union. Such funds shall be maintained, in the
lawyer’s own name, or in the name of a firm of
lawyers of which the lawyer is a member, or in the
name of the lawyer or firm of lawyers by whom the
lawyer is employed, in a special account or accounts,
separate from any business or personal accounts of
the lawyer or lawyer’s firm, and separate from any
accounts that the lawyer may maintain as executor,
guardian, trustee or receiver, or in any other fiduciary
capacity; into such special account or accounts all
funds held in escrow or otherwise entrusted to the
lawyer or firm shall be deposited; provided, however,
that such funds may be maintained in a banking
institution located outside New York State if such
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banking institution complies with 22 N.Y.C.R.R. Part
1300 and the lawyer has obtained the prior written
approval of the person to whom such funds belong
specifying the name and address of the office or
branch of the banking institution where such funds
are to be maintained.

(2) A lawyer or the lawyer’s firm shall identify the special
bank account or accounts required by Rule 1.15(b)(1)
as an “Attorney Special Account,” “Attorney Trust
Account,” or “Attorney Escrow Account,” and shall
obtain checks and deposit slips that bear such title.
Such title may be accompanied by such other
descriptive language as the lawyer may deem
appropriate, provided that such additional language
distinguishes such special account or accounts from
other bank accounts that are maintained by the
lawyer or the lawyer’s firm.

(3) Funds reasonably sufficient to maintain the account
or to pay account charges may be deposited therein.

(4) Funds belonging in part to a client or third person and
in part currently or potentially to the lawyer or law
firm shall be kept in such special account or accounts,
but the portion belonging to the lawyer or law firm
may be withdrawn when due unless the right of the
lawyer or law firm to receive it is disputed by the
client or third person, in which event the disputed
portion shall not be withdrawn until the dispute is
finally resolved.

(c) Notification of Receipt of Property; Safekeeping; Rendering Accounts;
Payment or Delivery of Property.

A lawyer shall:

(1) promptly notify a client or third person of the receipt
of funds, securities, or other properties in which the
client or third person has an interest;

(2) identify and label securities and properties of a client
or third person promptly upon receipt and place them
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in a safe deposit box or other place of safekeeping as
soon as practicable;

(3) maintain complete records of all funds, securities, and
other properties of a client or third person coming
into the possession of the lawyer and render
appropriate accounts to the client or third person
regarding them; and

(4) promptly pay or deliver to the client or third person
as requested by the client or third person the funds,
securities, or other properties in the possession of the
lawyer that the client or third person is entitled to
receive.

(d) Required Bookkeeping Records.

(1) A lawyer shall maintain for seven years after the
events that they record:

(i) the records of all deposits in and
withdrawals from the accounts specified in
Rule 1.15(b) and of any other bank account
that concerns or affects the lawyer’s
practice of law; these records shall
specifically identify the date, source and
description of each item deposited, as well
as the date, payee and purpose of each
withdrawal or disbursement;

(ii) a record for special accounts, showing the
source of all funds deposited in such
accounts, the names of all persons for
whom the funds are or were held, the
amount of such funds, the description and
amounts, and the names of all persons to
whom such funds were disbursed;

(iii) copies of all retainer and compensation
agreements with clients;

(iv) copies of all statements to clients or other
persons showing the disbursement of funds
to them or on their behalf;
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(v) copies of all bills rendered to clients;

(vi) copies of all records showing payments to
lawyers, investigators or other persons, not
in the lawyer’s regular employ, for services
rendered or performed;

(vii) copies of all retainer and closing statements
f i l e d  w i t h  t h e  O f f i c e  o f  Co u r t
Administration; and

(viii) all checkbooks and check stubs, bank
statements, prenumbered canceled checks
and duplicate deposit slips.

(2) Lawyers shall make accurate entries of all financial
transactions in their records of receipts and
disbursements, in their special accounts, in their
ledger books or similar records, and in any other
books of account kept by them in the regular course of
their practice, which entries shall be made at or near
the time of the act, condition or event recorded.

(3) For purposes of Rule 1.15(d), a lawyer may satisfy the
requirements of maintaining “copies” by maintaining
any of the following items: original records,
photocopies, microfilm, optical imaging, and any other
medium that preserves an image of the document that
cannot be altered without detection.

(e) Authorized Signatories.

All special account withdrawals shall be made only to a named payee and not
to cash. Such withdrawals shall be made by check or, with the prior written
approval of the party entitled to the proceeds, by bank transfer. Only a lawyer
admitted to practice law in New York State shall be an authorized signatory of a
special account.

(f) Missing Clients.

Whenever any sum of money is payable to a client and the lawyer is unable
to locate the client, the lawyer shall apply to the court in which the action was
brought if in the unified court system, or, if no action was commenced in the unified
court system, to the Supreme Court in the county in which the lawyer maintains an
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office for the practice of law, for an order directing payment to the lawyer of any
fees and disbursements that are owed by the client and the balance, if any, to the
Lawyers’ Fund for Client Protection for safeguarding and disbursement to persons
who are entitled thereto.

(g) Designation of Successor Signatories.

(1) Upon the death of a lawyer who was the sole
signatory on an attorney trust, escrow or special
account, an application may be made to the Supreme
Court for an order designating a successor signatory
for such trust, escrow or special account, who shall be
a member of the bar in good standing and admitted to
the practice of law in New York State.

(2) An application to designate a successor signatory shall
be made to the Supreme Court in the judicial district
in which the deceased lawyer maintained an office for
the practice of law. The application may be made by
the legal representative of the deceased lawyer’s
estate; a lawyer who was affiliated with the deceased
lawyer in the practice of law; any person who has a
beneficial interest in such trust, escrow or special
account; an officer of a city or county bar association;
or counsel for an attorney disciplinary committee. No
lawyer may charge a legal fee for assisting with an
application to designate a successor signatory
pursuant to this Rule.

(3) The Supreme Court may designate a successor
signatory and may direct the safeguarding of funds
from such trust, escrow or special account, and the
disbursement of such funds to persons who are
entitled thereto, and may order that funds in such
account be deposited with the Lawyers’ Fund for
Client Protection for safeguarding and disbursement
to persons who are entitled thereto.

(h) Dissolution of a Firm.

Upon the dissolution of any firm of lawyers, the former partners or
members shall make appropriate arrangements for the maintenance, by one of them
or by a successor firm, of the records specified in Rule 1.15(d).
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(i) Availability of Bookkeeping Records: Records Subject to Production in
Disciplinary Investigations and Proceedings.

The financial records required by this Rule shall be located, or made
available, at the principal New York State office of the lawyers subject hereto, and
any such records shall be produced in response to a notice or subpoena duces tecum
issued in connection with a complaint before or any investigation by the
appropriate grievance or departmental disciplinary committee, or shall be produced
at the direction of the appropriate Appellate Division before any person designated
by it. All books and records produced pursuant to this Rule shall be kept
confidential, except for the purpose of the particular proceeding, and their contents
shall not be disclosed by anyone in violation of the attorney-client privilege.

(j) Disciplinary Action.

A lawyer who does not maintain and keep the accounts and records as
specified and required by this Rule, or who does not produce any such records
pursuant to this Rule, shall be deemed in violation of these Rules and shall be
subject to disciplinary proceedings.

RULE 1.16.

Declining or Terminating Representation

(a) A lawyer shall not accept employment on behalf of a person if the
lawyer knows or reasonably should know that such person wishes to:

(1) bring a legal action, conduct a defense, or assert a
position in a matter, or otherwise have steps taken for
such person, merely for the purpose of harassing or
maliciously injuring any person; or

(2) present a claim or defense in a matter that is not
warranted under existing law, unless it can be
supported by a good faith argument for an extension,
modification, or reversal of existing law.

(b) Except as stated in paragraph (d), a lawyer shall withdraw from the
representation of a client when:

(1) the lawyer knows or reasonably should know that the
representation will result in a violation of these Rules
or of law;
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(2) the lawyer’s physical or mental condition materially
impairs the lawyer’s ability to represent the client;

(3) the lawyer is discharged; or

(4) the lawyer knows or reasonably should know that the
client is bringing the legal action, conducting the
defense, or asserting a position in the matter, or is
otherwise having steps taken, merely for the purpose
of harassing or maliciously injuring any person.

(c) Except as stated in paragraph (d), a lawyer may withdraw from
representing a client when:

(1) withdrawal can be accomplished without material
adverse effect on the interests of the client;

(2) the client persists in a course of action involving the
lawyer’s services that the lawyer reasonably believes
is criminal or fraudulent;

(3) the client has used the lawyer’s services to perpetrate
a crime or fraud;

(4) the client insists upon taking action with which the
lawyer has a fundamental disagreement;

(5) the client deliberately disregards an agreement or
obligation to the lawyer as to expenses or fees;

(6) the client insists upon presenting a claim or defense
that is not warranted under existing law and cannot
be supported by good faith argument for an extension,
modification, or reversal of existing law;

(7) the client fails to cooperate in the representation or
otherwise renders the representation unreasonably
difficult for the lawyer to carry out employment
effectively;

(8) the lawyer’s inability to work with co-counsel
indicates that the best interest of the client likely will
be served by withdrawal;
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(9) the lawyer’s mental or physical condition renders it
difficult for the lawyer to carry out the representation
effectively;

(10) the client knowingly and freely assents to termination
of the employment;

(11) withdrawal is permitted under Rule 1.13(c) or other
law;

(12) the lawyer believes in good faith, in a matter pending
before a tribunal, that the tribunal will find the
existence of other good cause for withdrawal; or

(13) the client insists that the lawyer pursue a course of
conduct which is illegal or prohibited under these
Rules.

(d) If permission for withdrawal from employment is required by the rules
of a tribunal, a lawyer shall not withdraw from employment in a matter before that
tribunal without its permission.  When ordered to do so by a tribunal, a lawyer shall
continue representation notwithstanding good cause for terminating the
representation.

(e) Even when withdrawal is otherwise permitted or required, upon
termination of representation, a lawyer shall take steps, to the extent reasonably
practicable, to avoid foreseeable prejudice to the rights of the client, including giving
reasonable notice to the client, allowing time for employment of other counsel,
delivering to the client all papers and property to which the client is entitled,
promptly refunding any part of a fee paid in advance that has not been earned and
complying with applicable laws and rules.

RULE 1.17.

Sale of Law Practice

(a) A lawyer retiring from a private practice of law; a law firm, one or more
members of which are retiring from the private practice of law with the firm; or the
personal representative of a deceased, disabled or missing lawyer, may sell a law
practice, including goodwill, to one or more lawyers or law firms, who may
purchase the practice. The seller and the buyer may agree on reasonable
restrictions on the seller’s private practice of law, notwithstanding any other
provision of these Rules. Retirement shall include the cessation of the private
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practice of law in the geographic area, that is, the county and city and any county or
city contiguous thereto, in which the practice to be sold has been conducted.

(b) Confidential information.

(1) With respect to each matter subject to the
contemplated sale, the seller may provide prospective
buyers with any information not protected as
confidential information under Rule 1.6.

(2) Notwithstanding Rule 1.6, the seller may provide the
prospective buyer with information as to individual
clients:

(i) concerning the identity of the client, except
as provided in paragraph (b)(6);

(ii) concerning the status and general nature of
the matter;

(iii) available in public court files; and

(iv) concerning the financial terms of the client-
lawyer relationship and the payment status
of the client’s account.

(3) Prior to making any disclosure of confidential
information that may be permitted under paragraph
(b)(2), the seller shall provide the prospective buyer
with information regarding the matters involved in
the proposed sale sufficient to enable the prospective
buyer to determine whether any conflicts of interest
exist. Where sufficient information cannot be
disclosed without revealing client confidential
information, the seller may make the disclosures
necessary for the prospective buyer to determine
whether any conflict of interest exists, subject to
paragraph (b)(6). If the prospective buyer determines
that conflicts of interest exist prior to reviewing the
information, or determines during the course of
review that a conflict of interest exists, the
prospective buyer shall not review or continue to
review the information unless the seller shall have

-30-



obtained the consent of the client in accordance with
Rule 1.6(a)(1).

(4) Prospective buyers shall maintain the confidentiality
of and shall not use any client information received in
connection with the proposed sale in the same
manner and to the same extent as if the prospective
buyers represented the client.

(5) Absent the consent of the client after full disclosure, a
seller shall not provide a prospective buyer with
information if doing so would cause a violation of the
attorney-client privilege.

(6) If the seller has reason to believe that the identity of
the client or the fact of the representation itself
constitutes confidential information in the
circumstances, the seller may not provide such
information to a prospective buyer without first
advising the client of the identity of the prospective
buyer and obtaining the client’s consent to the
proposed disclosure.

(c) Written notice of the sale shall be given jointly by the seller and the
buyer to each of the seller’s clients and shall include information regarding:

(1) the client’s right to retain other counsel or to take
possession of the file;

(2) the fact that the client’s consent to the transfer of the
client’s file or matter to the buyer will be presumed if
the client does not take any action or otherwise object
within 90 days of the sending of the notice, subject to
any court rule or statute requiring express approval
by the client or a court;

(3) the fact that agreements between the seller and the
seller’s clients as to fees will be honored by the buyer;

(4) proposed fee increases, if any, permitted under
paragraph (e); and

(5) the identity and background of the buyer or buyers,
including principal office address, bar admissions,
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number of years in practice in New York State,
whether the buyer has ever been disciplined for
professional misconduct or convicted of a crime, and
whether the buyer currently intends to resell the
practice.

(d) When the buyer’s representation of a client of the seller would give rise
to a waivable conflict of interest, the buyer shall not undertake such representation
unless the necessary waiver or waivers have been obtained in writing.

(e) The fee charged a client by the buyer shall not be increased by reason of
the sale, unless permitted by a retainer agreement with the client or otherwise
specifically agreed to by the client.

RULE 1.18.

Duties to Prospective Clients

(a) A person who discusses with a lawyer the possibility of forming a
client-lawyer relationship with respect to a matter is a “prospective client.”

(b) Even when no client-lawyer relationship ensues, a lawyer who has had
discussions with a prospective client shall not use or reveal information learned in
the consultation, except as Rule 1.9 would permit with respect to information of a
former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with
interests materially adverse to those of a prospective client in the same or a
substantially related matter if the lawyer received information from the prospective
client that could be significantly harmful to that person in the matter, except as
provided in paragraph (d). If a lawyer is disqualified from representation under this
paragraph, no lawyer in a firm with which that lawyer is associated may knowingly
undertake or continue representation in such a matter, except as provided in
paragraph (d).

(d) When the lawyer has received disqualifying information as defined in
paragraph (c), representation is permissible if:

(1) both the affected client and the prospective client
have given informed consent, confirmed in writing; or

(2) the lawyer who received the information took
reasonable measures to avoid exposure to more
disqualifying information than was reasonably
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necessary to determine whether to represent the
prospective client; and

(i) the firm acts promptly and reasonably to
notify, as appropriate, lawyers and
nonlawyer personnel within the firm that
the personally disqualified lawyer is
prohibited from participating in the
representation of the current client;

(ii) the firm implements effective screening
procedures to prevent the flow of
information about the matter between the
disqualified lawyer and the others in the
firm;

(iii) the disqualified lawyer is apportioned no
part of the fee therefrom; and

(iv) written notice is promptly given to the
prospective client; and

(3) a reasonable lawyer would conclude that the law firm
will be able to provide competent and diligent
representation in the matter.

(e) A person who:

(1) communicates information unilaterally to a lawyer,
without any reasonable expectation that the lawyer is
willing to discuss the possibility of forming a client-
lawyer relationship; or

(2) communicates with a lawyer for the purpose of
disqualifying the lawyer from handling a materially
adverse representation on the same or a substantially
related matter, is not a prospective client with the
meaning of paragraph (a).
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RULE 2.1.

Advisor

In representing a client, a lawyer shall exercise independent professional
judgment and render candid advice. In rendering advice, a lawyer may refer not
only to law but to other considerations such as moral, economic, social,
psychological, and political factors that may be relevant to the client’s situation.

RULE 2.2.

[Reserved]

RULE 2.3.

Evaluation for Use by Third Persons

(a) A lawyer may provide an evaluation of a matter affecting a client for the
use of someone other than the client if the lawyer reasonably believes that making
the evaluation is compatible with other aspects of the lawyer’s relationship with the
client.

(b) When the lawyer knows or reasonably should know that the evaluation
is likely to affect the client’s interests materially and adversely, the lawyer shall not
provide the evaluation unless the client gives informed consent.

(c) Unless disclosure is authorized in connection with a report of an
evaluation, information relating to the evaluation is protected by Rule 1.6.

RULE 2.4.

Lawyer Serving as Third-Party Neutral

(a) A lawyer serves as a “third-party neutral” when the lawyer assists two
or more persons who are not clients of the lawyer to reach a resolution of a dispute
or other matter that has arisen between them. Service as a third-party neutral may
include service as an arbitrator, a mediator or in such other capacity as will enable
the lawyer to assist the parties to resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform unrepresented
parties that the lawyer is not representing them. When the lawyer knows or
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reasonably should know that a party does not understand the lawyer’s role in the
matter, the lawyer shall explain the difference between the lawyer’s role as a third-
party neutral and a lawyer’s role as one who represents a client.
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RULE 3.1.

Non-Meritorious Claims and Contentions

(a) A lawyer shall not bring or defend a proceeding, or assert or controvert
an issue therein, unless there is a basis in law and fact for doing so that is not
frivolous. A lawyer for the defendant in a criminal proceeding or for the respondent
in a proceeding that could result in incarceration may nevertheless so defend the
proceeding as to require that every element of the case be established.

(b) A lawyer’s conduct is “frivolous” for purposes of this Rule if:

(1) the lawyer knowingly advances a claim or defense
that is unwarranted under existing law, except that
the lawyer may advance such claim or defense if it can
be supported by good faith argument for an extension,
modification, or reversal of existing law;

(2) the conduct has no reasonable purpose other than to
delay or prolong the resolution of litigation, in
violation of Rule 3.2, or serves merely to harass or
maliciously injure another; or

(3) the lawyer knowingly asserts material factual
statements that are false.

RULE 3.2.

Delay of Litigation

In representing a client, a lawyer shall not use means that have no
substantial purpose other than to delay or prolong the proceeding or to cause
needless expense.

RULE 3.3.

Conduct Before a Tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or
fail to correct a false statement of material fact or law
previously made to the tribunal by the lawyer;
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(2) fail to disclose to the tribunal controlling legal
authority known to the lawyer to be directly adverse
to the position of the client and not disclosed by
opposing counsel; or

(3) offer or use evidence that the lawyer knows to be
false. If a lawyer, the lawyer’s client, or a witness
called by the lawyer has offered material evidence and
the lawyer comes to know of its falsity, the lawyer
shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal. A lawyer may
refuse to offer evidence, other than the testimony of a
defendant in a criminal matter, that the lawyer
reasonably believes is false.

(b) A lawyer who represents a client before a tribunal and who knows that
a person intends to engage, is engaging or has engaged in criminal or fraudulent
conduct related to the proceeding shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) apply even if compliance
requires disclosure of information otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all
material facts known to the lawyer that will enable the tribunal to make an
informed decision, whether or not the facts are adverse.

(e) In presenting a matter to a tribunal, a lawyer shall disclose, unless
privileged or irrelevant, the identities of the clients the lawyer represents and of the
persons who employed the lawyer.

(f) In appearing as a lawyer before a tribunal, a lawyer shall not:

(1) fail to comply with known local customs of courtesy
or practice of the bar or a particular tribunal without
giving to opposing counsel timely notice of the intent
not to comply;

(2) engage in undignified or discourteous conduct;

(3) intentionally or habitually violate any established rule
of procedure or of evidence; or

(4) engage in conduct intended to disrupt the tribunal.

-37-



RULE 3.4.

Fairness to Opposing Party and Counsel

A lawyer shall not:

(a) (1) suppress any evidence that the lawyer or the 
client has a legal obligation to reveal or produce;

(2) advise or cause a person to hide or leave the
jurisdiction of a tribunal for the purpose of making the
person unavailable as a witness therein;

(3) conceal or knowingly fail to disclose that which the
lawyer is required by law to reveal;

(4) knowingly use perjured testimony or false evidence;

(5) participate in the creation or preservation of evidence
when the lawyer knows or it is obvious that the
evidence is false; or

(6) knowingly engage in other illegal conduct or conduct
contrary to these  Rules;

(b) offer an inducement to a witness that is prohibited by law or pay, offer
to pay or acquiesce in the payment of compensation to a witness contingent upon
the content of the witness’s testimony or the outcome of the matter. A lawyer may
advance, guarantee or acquiesce in the payment of:

(1) reasonable compensation to a witness for the loss of
time in attending, testifying, preparing to testify or
otherwise assisting counsel, and reasonable related
expenses; or

(2) a reasonable fee for the professional services of an
expert witness and reasonable related expenses;

(c) disregard or advise the client to disregard a standing rule of a tribunal
or a ruling of a tribunal made in the course of a proceeding, but the lawyer may take
appropriate steps in good faith to test the validity of such rule or ruling;

(d) in appearing before a tribunal on behalf of a client:
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(1) state or allude to any matter that the lawyer does not
reasonably believe is relevant or that will not be
supported by admissible evidence;

(2) assert personal knowledge of facts in issue except
when testifying as a witness;

(3) assert a personal opinion as to the justness of a cause,
the credibility of a witness, the culpability of a civil
litigant or the guilt or innocence of an accused but the
lawyer may argue, upon analysis of the evidence, for
any position or conclusion with respect to the matters
stated herein; or

(4) ask any question that the lawyer has no reasonable
basis to believe is relevant to the case and that is
intended to degrade a witness or other person; or

(e) present, participate in presenting, or threaten to present criminal
charges solely to obtain an advantage in a civil matter.

RULE 3.5.

Maintaining and Preserving the Impartiality of Tribunals and Jurors

(a) A lawyer shall not:

(1) seek to or cause another person to influence a judge,
official or employee of a tribunal by means prohibited
by law or give or lend anything of value to such judge,
official, or employee of a tribunal when the recipient
is prohibited from accepting the gift or loan but a
lawyer may make a contribution to the campaign fund
of a candidate for judicial office in conformity with
Part 100 of the Rules of the Chief Administrator of the
Courts;

(2) in an adversarial proceeding communicate or cause
another person to do so on the lawyer’s behalf, as to
the merits of the matter with a judge or official of a
tribunal or an employee thereof before whom the
matter is pending, except:
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(i) in the course of official proceedings in the
matter;

(ii) in writing, if the lawyer promptly delivers a
copy of the writing to counsel for other
parties and to a party who is not
represented by a lawyer;

(iii) orally, upon adequate notice to counsel for
the other parties and to any party who is
not represented by a lawyer; or

(iv) as otherwise authorized by law, or by Part
100 of the Rules of the Chief Administrator
of the Courts;

(3) seek to or cause another person to influence a juror or
prospective juror by means prohibited by law;

(4) communicate or cause another to communicate with a
member of the jury venire from which the jury will be
selected for the trial of a case or, during the trial of a
case, with any member of the jury unless authorized
to do so by law or court order;

(5) communicate with a juror or prospective juror after
discharge of the jury if:

(i) the communication is prohibited by law or
court order;

(ii) the juror has made known to the lawyer a
desire not to communicate;

(iii) t h e  c o m m u n i c a t i o n  i n v o l v e s
misrepresentation, coercion, duress or
harassment; or

(iv) the communication is an attempt to
influence the juror’s actions in future jury
service; or
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(6) conduct a vexatious or harassing investigation of
either a member of the venire or a juror or, by
financial support or otherwise, cause another to do so.

(b) During the trial of a case a lawyer who is not connected therewith shall
not communicate with or cause another to communicate with a juror concerning the
case.

(c) All restrictions imposed by this Rule also apply to communications with
or investigations of members of a family of a member of the venire or a juror.

(d) A lawyer shall reveal promptly to the court improper conduct by a
member of the venire or a juror, or by another toward a member of the venire or a
juror or a member of his or her family of which the lawyer has knowledge.

RULE 3.6.

Trial Publicity

(a) A lawyer who is participating in or has participated in a criminal or civil
matter shall not make an extrajudicial statement that the lawyer knows or
reasonably should know will be disseminated by means of public communication
and will have a substantial likelihood of materially prejudicing an adjudicative
proceeding in the matter.

(b) A statement ordinarily is likely to prejudice materially an adjudicative
proceeding when it refers to a civil matter triable to a jury, a criminal matter or any
other proceeding that could result in incarceration, and the statement relates to:

(1) the character, credibility, reputation or criminal
record of a party, suspect in a criminal investigation
or witness, or the identity of a witness or the expected
testimony of a party or witness;

(2) in a criminal matter that could result in incarceration,
the possibility of a plea of guilty to the offense or the
existence or contents of any confession, admission or
statement given by a defendant or suspect, or that
person’s refusal or failure to make a statement;

(3) the performance or results of any examination or test,
or the refusal or failure of a person to submit to an
examination or test, or the identity or nature of
physical evidence expected to be presented;
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(4) any opinion as to the guilt or innocence of a defendant
or suspect in a criminal matter that could result in
incarceration;

(5) information the lawyer knows or reasonably should
know is likely to be inadmissible as evidence in a trial
and would, if disclosed, create a substantial risk of
prejudicing an impartial trial; or

(6) the fact that a defendant has been charged with a
crime, unless there is included therein a statement
explaining that the charge is merely an accusation and
that the defendant is presumed innocent until and
unless proven guilty.

(c) Provided that the statement complies with paragraph (a), a lawyer may
state the following without elaboration:

(1) the claim, offense or defense and, except when
prohibited by law, the identity of the persons
involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and
information necessary thereto;

(6) a warning of danger concerning the behavior of a
person involved, when there is reason to believe that
there exists the likelihood of substantial harm to an
individual or to the public interest; and

(7) in a criminal matter:

(i) the identity, age, residence, occupation and
family status of the accused;

(ii) if the accused has not been apprehended,
information necessary to  aid in
apprehension of that person;
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(iii) the identity of investigating and arresting
officers or agencies and the length of the
investigation; and

(iv) the fact, time and place of arrest, resistance,
pursuit and use of weapons, and a
description of physical evidence seized,
other than as contained only in a
confession, admission or statement.

(d) Notwithstanding paragraph (a), a lawyer may make a statement that a
reasonable lawyer would believe is required to protect a client from the substantial
prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s
client. A statement made pursuant to this paragraph shall be limited to such
information as is necessary to mitigate the recent adverse publicity.

(e) No lawyer associated in a firm or government agency with a lawyer
subject to paragraph (a) shall make a statement prohibited by paragraph (a).

RULE 3.7.

Lawyer As Witness

(a) A lawyer shall not act as advocate before a tribunal in a matter in which
the lawyer is likely to be a witness on a significant issue of fact unless:

(1) the testimony relates solely to an uncontested issue;

(2) the testimony relates solely to the nature and value of
legal services rendered in the matter;

(3) disqualification of the lawyer would work substantial
hardship on the client;

(4) the testimony will relate solely to a matter of
formality, and there is no reason to believe that
substantial evidence will be offered in opposition to
the testimony; or

(5) the testimony is authorized by the tribunal.

(b) A lawyer may not act as advocate before a tribunal in a matter if:
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(1) another lawyer in the lawyer’s firm is likely to be
called as a witness on a significant issue other than on
behalf of the client, and it is apparent that the
testimony may be prejudicial to the client; or

(2) the lawyer is precluded from doing so by Rule 1.7 or
Rule 1.9.

RULE 3.8.

Special Responsibilities of Prosecutors and Other Government Lawyers

(a) A prosecutor or other government lawyer shall not institute, cause to be
instituted or maintain a criminal charge when the prosecutor or other government
lawyer knows or it is obvious that the charge is not supported by probable cause.

(b) A prosecutor or other government lawyer in criminal litigation shall
make timely disclosure to counsel for the defendant or to a defendant who has no
counsel of the existence of evidence or information known to the prosecutor or
other government lawyer that tends to negate the guilt of the accused, mitigate the
degree of the offense, or reduce the sentence, except when relieved of this
responsibility by a protective order of a tribunal.

(c) When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a convicted defendant did not commit an
offense of which the defendant was convicted, the prosecutor shall within a
reasonable time:

(1) disclose that evidence to an appropriate court or
prosecutor's office; or 

(2) if the conviction was obtained by that prosecutor's
office, 

(A) notify the appropriate court and the defendant
that the prosecutor's office possesses such
evidence unless a court authorizes delay for
good cause shown;

(B) disclose that evidence to the defendant unless
the disclosure would interfere with an ongoing
investigation or endanger the safety of a witness
or other person, and a court authorizes delay for
good cause shown; and
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(C) undertake or make reasonable efforts to cause to
be undertaken such further inquiry or
investigation as may be necessary to provide a
reasonable belief that the conviction should or
should not be set aside.

(d) When a prosecutor knows of clear and convincing evidence establishing
that a defendant was convicted, in a prosecution by the prosecutor's office, of an
offense that the defendant did not commit, the prosecutor shall seek a remedy
consistent with justice, applicable law, and the circumstances of the case.

(e) A prosecutor's independent judgment, made in good faith, that the new
evidence is not of such nature as to trigger the obligations of sections (c) and (d),
though subsequently determined to have been erroneous, does not constitute a
violation of this rule.

RULE 3.9.

Advocate In Non-Adjudicative Matters

A lawyer communicating in a representative capacity with a legislative body
or administrative agency in connection with a pending non-adjudicative matter or
proceeding shall disclose that the appearance is in a representative capacity, except
when the lawyer seeks information from an agency that is available to the public.
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RULE 4.1.

Truthfulness In Statements To Others

In the course of representing a client, a lawyer shall not knowingly make a
false statement of fact or law to a third person.

RULE 4.2.

Communication With Person Represented By Counsel

(a) In representing a client, a lawyer shall not communicate or cause
another to communicate about the subject of the representation with a party the
lawyer knows to be represented by another lawyer in the matter, unless the lawyer
has the prior consent of the other lawyer or is authorized to do so by law.

(b) Notwithstanding the prohibitions of paragraph (a), and unless
otherwise prohibited by law, a lawyer may cause a client to communicate with a
represented person unless the represented person is not legally competent, and
may counsel the client with respect to those communications, provided the lawyer
gives reasonable advance notice to the represented person’s counsel that such
communications will be taking place.

(c) A lawyer who is acting pro se or is represented by counsel in a matter is
subject to paragraph (a), but may communicate with a represented person, unless
otherwise prohibited by law and unless the represented person is not legally
competent, provided the lawyer or the lawyer’s counsel gives reasonable advance
notice to the represented person’s counsel that such communications will be taking
place.

RULE 4.3.

Communicating With Unrepresented Persons

In communicating on behalf of a client with a person who is not represented
by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When
the lawyer knows or reasonably should know that the unrepresented person
misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding.  The lawyer shall not give legal advice to an
unrepresented person other than the advice to secure counsel if the lawyer knows
or reasonably should know that the interests of such person are or have a
reasonable possibility of being in conflict with the interests of the client.
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RULE 4.4.

Respect for Rights of Third Persons

(a) In representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass or harm a third person or use methods
of obtaining evidence that violate the legal rights of such a person.

(b) A lawyer who receives a document relating to the representation of the
lawyer’s client and knows or reasonably should know that the document was
inadvertently sent shall promptly notify the sender.

RULE 4.5.

Communication After Incidents Involving Personal Injury or Wrongful Death

(a) In the event of a specific incident involving potential claims for personal
injury or wrongful death, no unsolicited communication shall be made to an
individual injured in the incident or to a family member or legal representative of
such an individual, by a lawyer or law firm, or by any associate, agent, employee or
other representative of a lawyer or law firm representing actual or potential
defendants or entities that may defend and/or indemnify said defendants, before
the 30th day after the date of the incident, unless a filing must be made within 30
days of the incident as a legal prerequisite to the particular claim, in which case no
unsolicited communication shall be made before the 15th day after the date of the
incident.

(b) An unsolicited communication by a lawyer or law firm, seeking to
represent an injured individual or the legal representative thereof under the
circumstance described in paragraph (a) shall comply with Rule 7.3(e).
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RULE 5.1.

Responsibilities of Law Firms, Partners, Managers and Supervisory Lawyers

(a) A law firm shall make reasonable efforts to ensure that all lawyers in
the firm conform to these Rules.

(b) (1) A lawyer with management responsibility in a law
firm shall make reasonable efforts to ensure that
other lawyers in the law firm conform to these Rules.

(2) A lawyer with direct supervisory authority over
another lawyer shall make reasonable efforts to
ensure that the supervised lawyer conforms to these
Rules.

(c) A law firm shall ensure that the work of partners and associates is
adequately supervised, as appropriate. A lawyer with direct supervisory authority
over another lawyer shall adequately supervise the work of the other lawyer, as
appropriate. In either case, the degree of supervision required is that which is
reasonable under the circumstances, taking into account factors such as the
experience of the person whose work is being supervised, the amount of work
involved in a particular matter, and the likelihood that ethical problems might arise
in the course of working on the matter.

(d) A lawyer shall be responsible for a violation of these Rules by another
lawyer if:

(1) the lawyer orders or directs the specific conduct or,
with knowledge of the specific conduct, ratifies it; or

(2) the lawyer is a partner in a law firm or is a lawyer
who individually or together with other lawyers
possesses comparable managerial responsibility in a
law firm in which the other lawyer practices or is a
lawyer who has supervisory authority over the other
lawyer; and

(i) knows of such conduct at a time when it
could be prevented or its consequences
avoided or mitigated but fails to take
reasonable remedial action; or
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(ii) in the exercise of reasonable management
or supervisory authority should have
known of the conduct so that reasonable
remedial action could have been taken at a
time when the consequences of the conduct
could have been avoided or mitigated.

RULE 5.2.

Responsibilities of a Subordinate Lawyer

(a) A lawyer is bound by these Rules notwithstanding that the lawyer acted
at the direction of another person.

(b) A subordinate lawyer does not violate these Rules if that lawyer acts in
accordance with a supervisory lawyer’s reasonable resolution of an arguable
question of professional duty.

RULE 5.3.

Lawyer’s Responsibility for Conduct of Nonlawyers

(a) A law firm shall ensure that the work of nonlawyers who work for the
firm is adequately supervised, as appropriate. A lawyer with direct supervisory
authority over a nonlawyer shall adequately supervise the work of the nonlawyer,
as appropriate. In either case, the degree of supervision required is that which is
reasonable under the circumstances, taking into account factors such as the
experience of the person whose work is being supervised, the amount of work
involved in a particular matter and the likelihood that ethical problems might arise
in the course of working on the matter.

(b) A lawyer shall be responsible for conduct of a nonlawyer employed or
retained by or associated with the lawyer that would be a violation of these Rules if
engaged in by a lawyer, if:

(1) the lawyer orders or directs the specific conduct or,
with knowledge of the specific conduct, ratifies it; or

(2) the lawyer is a partner in a law firm or is a lawyer
who individually or together with other lawyers
possesses comparable managerial responsibility in a
law firm in which the nonlawyer is employed or is a
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lawyer who has supervisory authority over the
nonlawyer; and

(i) knows of such conduct at a time when it
could be prevented or its consequences
avoided or mitigated but fails to take
reasonable remedial action; or

(ii) in the exercise of reasonable management
or supervisory authority should have
known of the conduct so that reasonable
remedial action could have been taken at a
time when the consequences of the conduct
could have been avoided or mitigated.

RULE 5.4.

Professional Independence of a Lawyer

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except
that:

(1) an agreement by a lawyer with the lawyer’s firm or
another lawyer associated in the firm may provide for
the payment of money, over a reasonable period of
time after the lawyer’s death, to the lawyer’s estate or
to one or more specified persons;

(2) a lawyer who undertakes to complete unfinished legal
business of a deceased lawyer may pay to the estate of
the deceased lawyer that portion of the total
compensation that fairly represents the services
rendered by the deceased lawyer; and

(3) a lawyer or law firm may compensate a nonlawyer
employee or include a nonlawyer employee in a
retirement plan based in whole or in part on a profit-
sharing arrangement.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the
activities of the partnership consist of the practice of law.

(c) Unless authorized by law, a lawyer shall not permit a person who
recommends, employs or pays the lawyer to render legal service for another to
direct or regulate the lawyer’s professional judgment in rendering such legal
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services or to cause the lawyer to compromise the lawyer’s duty to maintain the
confidential information of the client under Rule 1.6.

(d) A lawyer shall not practice with or in the form of an entity authorized to
practice law for profit, if:

(1) a nonlawyer owns any interest therein, except that a
fiduciary representative of the estate of a lawyer may
hold the stock or interest of the lawyer for a
reasonable time during administration;

(2) a nonlawyer is a member, corporate director or officer
thereof or occupies a position of similar responsibility
in any form of association other than a corporation; or

(3) a nonlawyer has the right to direct or control the
professional judgment of a lawyer.

RULE 5.5.

Unauthorized Practice of Law

(a) A lawyer shall not practice law in a jurisdiction in violation of the
regulation of the legal profession in that jurisdiction.

(b) A lawyer shall not aid a nonlawyer in the unauthorized practice of law.

RULE 5.6.

Restrictions On Right To Practice

(a) A lawyer shall not participate in offering or making:

(1) a partnership, shareholder, operating, employment, or
other similar type of agreement that restricts the right
of a lawyer to practice after termination of the
relationship, except an agreement concerning benefits
upon retirement; or

(2) an agreement in which a restriction on a lawyer’s
right to practice is part of the settlement of a client
controversy.
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(b) This Rule does not prohibit restrictions that may be included in the
terms of the sale of a law practice pursuant to Rule 1.17.

RULE 5.7.

Responsibilities Regarding Nonlegal Services

(a) With respect to lawyers or law firms providing nonlegal services to
clients or other persons:

(1) A lawyer or law firm that provides nonlegal services
to a person that are not distinct from legal services
being provided to that person by the lawyer or law
firm is subject to these Rules with respect to the
provision of both legal and nonlegal services.

(2) A lawyer or law firm that provides nonlegal services
to a person that are distinct from legal services being
provided to that person by the lawyer or law firm is
subject to these Rules with respect to the nonlegal
services if the person receiving the services could
reasonably believe that the nonlegal services are the
subject of a client-lawyer relationship.

(3) A lawyer or law firm that is an owner, controlling
party or agent of, or that is otherwise affiliated with,
an entity that the lawyer or law firm knows to be
providing nonlegal services to a person is subject to
these Rules with respect to the nonlegal services if the
person receiving the services could reasonably
believe that the nonlegal services are the subject of a
client-lawyer relationship.

(4) For purposes of paragraphs (a)(2) and (a)(3), it will
be presumed that the person receiving nonlegal
services believes the services to be the subject of a
client-lawyer relationship unless the lawyer or law
firm has advised the person receiving the services in
writing that the services are not legal services and
that the protection of a client-lawyer relationship
does not exist with respect to the nonlegal services, or
if the interest of the lawyer or law firm in the entity
providing nonlegal services is de minimis.
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(b) Notwithstanding the provisions of paragraph (a), a lawyer or law firm
that is an owner, controlling party, agent, or is otherwise affiliated with an entity
that the lawyer or law firm knows is providing nonlegal services to a person shall
not permit any nonlawyer providing such services or affiliated with that entity to
direct or regulate the professional judgment of the lawyer or law firm in rendering
legal services to any person, or to cause the lawyer or law firm to compromise its
duty under Rule 1.6(a) and (c) with respect to the confidential information of a
client receiving legal services.

(c) For purposes of this Rule, “nonlegal services” shall mean those services
that lawyers may lawfully provide and that are not prohibited as an unauthorized
practice of law when provided by a nonlawyer.

RULE 5.8.

Contractual Relationship Between Lawyers and Nonlegal Professionals

(a) The practice of law has an essential tradition of complete independence
and uncompromised loyalty to those it serves.  Recognizing this tradition, clients of
lawyers practicing in New York State are guaranteed “independent professional
judgment and undivided loyalty uncompromised by conflicts of interest.”  Indeed,
these guarantees represent the very foundation of the profession and allow and
foster its continued role as a protector of the system of law.  Therefore, a lawyer
must remain completely responsible for his or her own independent professional
judgment, maintain the confidences and secrets of clients, preserve funds of clients
and third parties in his or her control, and otherwise comply with the legal and
ethical principles governing lawyers in New York State.

Multi-disciplinary practice between lawyers and nonlawyers is
incompatible with the core values of the legal profession and therefore, a strict
division between services provided by lawyers and those provided by nonlawyers is
essential to protect those values.  However, a lawyer or law firm may enter into and
maintain a contractual relationship with a nonlegal professional or nonlegal
professional service firm for the purpose of offering to the public, on a systematic
and continuing basis, legal services performed by the lawyer or law firm as well as
other nonlegal professional services, notwithstanding the provisions of Rule 1.7(a),
provided that:

(1) the profession of the nonlegal professional or nonlegal
professional service firm is included in a list jointly
established and maintained by the Appellate Divisions
pursuant to Section 1205.3 of the Joint Appellate
Division Rules;

-53-



(2) the lawyer or law firm neither grants to the nonlegal
professional or nonlegal professional service firm, nor
permits such person or firm to obtain, hold or
exercise, directly or indirectly, any ownership or
investment interest in, or managerial or supervisory
right, power or position in connection with the
practice of law by the lawyer or law firm, nor, as
provided in Rule 7.2(a)(1), shares legal fees with a
nonlawyer or receives or gives any monetary or other
tangible benefit for giving or receiving a referral; and

(3) the fact that the contractual relationship exists is
disclosed by the lawyer or law firm to any client of the
lawyer or law firm before the client is referred to the
nonlegal professional service firm, or to any client of
the nonlegal professional service firm before that
client receives legal services from the lawyer or law
firm; and the client has given informed written
consent and has been provided with a copy of the
“Statement of Client’s Rights In Cooperative Business
Arrangements” pursuant to section 1205.4 of the Joint
Appellate Divisions Rules.

(b) For purposes of paragraph (a):

(1) each profession on the list maintained pursuant to a
Joint Rule of the Appellate Divisions shall have been
designated sua sponte, or approved by the Appellate
Divisions upon application of a member of a nonlegal
profession or nonlegal professional service firm, upon
a determination that the profession is composed of
individuals who, with respect to their profession:

(i) have been awarded a bachelor’s degree or
its equivalent from an accredited college or
university, or have attained an equivalent
combination of educational credit from
such a college or university and work
experience;

(ii) are licensed to practice the profession by
an agency of the State of New York or the
United States Government; and
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(iii) are required under penalty of suspension
or revocation of license to adhere to a code
of ethical conduct that is reasonably
comparable to that of the legal profession;

(2) the term “ownership or investment interest” shall
mean any such interest in any form of debt or equity,
and shall include any interest commonly considered
to be an interest accruing to or enjoyed by an owner
or investor.

(c) This Rule shall not apply to relationships consisting solely of non-
exclusive reciprocal referral agreements or understandings between a lawyer or
law firm and a nonlegal professional or nonlegal professional service firm.
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RULE 6.1.

Voluntary Pro Bono Service

Lawyers are strongly encouraged to provide pro bono legal services to
benefit poor persons.

(a) Every lawyer should aspire to:

(1) provide at least 50 hours of pro bono legal services
each year to poor persons; and

(2) contribute financially to organizations that provide
legal services to poor persons.  Lawyers in private
practice or employed by a for-profit entity should
aspire to contribute annually in an amount at least
equivalent to (i) the amount typically billed by the
lawyer (or the firm with which the lawyer is
associated) for one hour of time; or (ii) if the lawyer's
work is performed on a contingency basis, the amount
typically billed by lawyers in the community for one
hour of time; or (iii) the amount typically paid by the
organization employing the lawyer for one hour of the
lawyer's time; or (iv) if the lawyer is underemployed,
an amount not to exceed one-tenth of one percent of
the lawyer's income.

(b) Pro bono legal services that meet this goal are:

(1) professional services rendered in civil matters, and in
those criminal matters for which the government is
not obliged to provide funds for legal representation,
to persons who are financially unable to compensate
counsel;

(2) activities related to improving the administration of
justice by simplifying the legal process for, or
increasing the availability and quality of legal services
to, poor persons; and

(3) professional services to charitable, religious, civic and
educational organizations in matters designed
predominantly to address the needs of poor persons.
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(c) Appropriate organizations for financial contributions are: 

(1) organizations primarily engaged in the provision of
legal services to the poor; and

(2) organizations substantially engaged in the provision
of legal services to the poor, provided that the
donated funds are to be used for the provision of such
legal services.

(d) This Rule is not intended to be enforced through the disciplinary
process, and the failure to fulfill the aspirational goals contained herein should be
without legal consequence.

RULE 6.2.

[Reserved]

RULE 6.3.

Membership in a Legal Services Organization

A lawyer may serve as a director, officer or member of a not-for-profit legal
services organization, apart from the law firm in which the lawyer practices,
notwithstanding that the organization serves persons having interests that differ
from t hose of a client of the lawyer or the lawyer’s firm. The lawyer shall not
knowingly participate in a decision or action of the organization:

(a) if participating in the decision or action would be incompatible
with the lawyer’s obligations to a client under Rules 1.7 through
1.13; or

(b) where the decision or action could have a material adverse effect
on the representation of a client of the organization whose
interests differ from those of a client of the lawyer or the
lawyer’s firm.
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RULE 6.4.

Law Reform Activities Affecting Client Interests

A lawyer may serve as a director, officer or member of an organization
involved in reform of the law or its administration, notwithstanding that the reform
may affect the interests of a client of the lawyer.  When the lawyer knows that the
interests of a client may be materially benefitted by a decision in which the lawyer
actively participates, the lawyer shall disclose that fact to the organization, but need
not identify the client. In determining the nature and scope of participation in such
activities, a lawyer should be mindful of obligations to clients under other Rules,
particularly Rule 1.7.

RULE 6.5.

Participation in Limited Pro Bono Legal Service Programs

(a) A lawyer who, under the auspices of a program sponsored by a court,
government agency, bar association or not-for-profit legal services organization,
provides short-term limited legal services to a client without expectation by either
the lawyer or the client that the lawyer will provide continuing representation in
the matter:

(1) shall comply with Rules 1.7, 1.8 and 1.9, concerning
restrictions on representations where there are or
may be conflicts of interest as that term is defined in
these Rules, only if the lawyer has actual knowledge at
the time of commencement of representation that the
representation of the client involves a conflict of
interest; and

(2) shall comply with Rule 1.10 only if the lawyer has
actual knowledge at the time of commencement of
representation that another lawyer associated with
the lawyer in a law firm is affected by Rules 1.7, 1.8
and 1.9.

(b) Except as provided in paragraph (a)(2), Rule 1.7 and Rule 1.9 are
inapplicable to a representation governed by this Rule.

(c) Short-term limited legal services are services providing legal advice or
representation free of charge as part of a program described in paragraph (a) with
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no expectation that the assistance will continue beyond what is necessary to
complete an initial consultation, representation or court appearance.

(d) The lawyer providing short-term limited legal services must secure the
client’s informed consent to the limited scope of the representation, and such
representation shall be subject to the provisions of Rule 1.6.

(e) This Rule shall not apply where the court before which the matter is
pending determines that a conflict of interest exists or, if during the course of the
representation, the lawyer providing the services becomes aware of the existence of
a conflict of interest precluding continued representation.
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RULE 7.1.

Advertising

(a) A lawyer or law firm shall not use or disseminate or participate in the
use or dissemination of any advertisement that:

(1) contains statements or claims that are false, deceptive
or misleading; or

(2) violates a Rule.

(b) Subject to the provisions of paragraph (a), an advertisement may
include information as to:

(1) legal and nonlegal education, degrees and other
scholastic distinctions, dates of admission to any bar;
areas of the law in which the lawyer or law firm
practices, as authorized by these Rules; public offices
and teaching positions held; publications of law
related matters authored by the lawyer; memberships
in bar associations or other professional societies or
organizations, including offices and committee
assignments therein; foreign language fluency; and
bona fide professional ratings;

(2) names of clients regularly represented, provided that
the client has given prior written consent;

(3) bank references; credit arrangements accepted;
prepaid or group legal services programs in which the
lawyer or law firm participates; nonlegal services
provided by the lawyer or law firm or by an entity
owned and controlled by the lawyer or law firm; the
existence of contractual relationships between the
lawyer or law firm and a nonlegal professional or
nonlegal professional service firm, to the extent
permitted by Rule 5.8, and the nature and extent of
services available through those contractual
relationships; and

(4) legal fees for initial consultation; contingent fee rates
in civil matters when accompanied by a statement
disclosing the information required by paragraph (p);
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range of fees for legal and nonlegal services, provided
that there be available to the public free of charge a
written statement clearly describing the scope of each
advertised service; hourly rates; and fixed fees for
specified legal and nonlegal services.

(c) An advertisement shall not:

(1) include a paid endorsement of, or testimonial about, a
lawyer or law firm without disclosing that the person
is being compensated therefor;

(2) include the portrayal of a fictitious law firm, the use of
a fictitious name to refer to lawyers not associated
together in a law firm, or otherwise imply that
lawyers are associated in a law firm if that is not the
case;

(3) use actors to portray a judge, the lawyer, members of
the law firm, or clients, or utilize depictions of
fictionalized events or scenes, without disclosure of
same; or

(4) be made to resemble legal documents.

(d) An advertisement that complies with subdivision (e) of this section may
contain the following:

(1) statements that are reasonably likely to create an
expectation about results the lawyer can achieve;

(2) statements that compare the lawyer’s services with
the services of other lawyers;

(3) testimonials or endorsements of clients, and of former
clients; or

(4) statements describing or characterizing the quality of
the lawyer’s or law firm’s services.

(e) It is permissible to provide the information set forth in subdivision(d)
of this section provided:
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(1) its dissemination does not violate subdivision(a)of
this section;

(2) it can be factually supported by the lawyer or law firm
as of the date on which the advertisement is published
or disseminated;

(3) it is accompanied by the following disclaimer: “Prior
results do not guarantee a similar outcome”; and

(4) in the case of a testimonial or endorsement from a
client with respect to a matter still pending, the client
gives informed consent confirmed in writing.

(f) Every advertisement other than those appearing in a radio, television
or billboard advertisement, in a directory, newspaper, magazine or other periodical
(and any web sites related thereto), or made in person pursuant to Rule 7.3(a)(1),
shall be labeled “Attorney Advertising” on the first page, or on the home page in the
case of a web site. If the communication is in the form of a self-mailing brochure or
postcard, the words “Attorney Advertising” shall appear therein. In the case of
electronic mail, the subject line shall contain the notation “ATTORNEY
ADVERTISING.”

(g) A lawyer or law firm shall not utilize meta tags or other hidden
computer codes that, if displayed, would violate these Rules.

(h) All advertisements shall include the name, principal law office address
and telephone number of the lawyer or law firm whose services are being offered.

(i) Any words or statements required by this Rule to appear in an
advertisement must be clearly legible and capable of being read by the average
person, if written, and intelligible if spoken aloud.   In the case of a web site, the
required words or statements shall appear on the home page.

(j) A lawyer or law firm advertising any fixed fee for specified legal
services shall, at the time of fee publication, have available to the public a written
statement clearly describing the scope of each advertised service, which statement
shall be available to the client at the time of retainer for any such service. Such legal
services shall include all those services that are recognized as reasonable and
necessary under local custom in the area of practice in the community where the
services are performed.

(k) All advertisements shall be pre-approved by the lawyer or law firm, and
a copy shall be retained for a period of not less than three years following its initial
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dissemination. Any advertisement contained in a computer-accessed
communication shall be retained for a period of not less than one year. A copy of the
contents of any web site covered by this Rule shall be preserved upon the initial
publication of the web site, any major web site redesign, or a meaningful and
extensive content change, but in no event less frequently than once every 90 days.

(l) If a lawyer or law firm advertises a range of fees or an hourly rate for
services, the lawyer or law firm shall not charge more than the fee advertised for
such services. If a lawyer or law firm advertises a fixed fee for specified legal
services, or performs services described in a fee schedule, the lawyer or law firm
shall not charge more than the fixed fee for such stated legal service as set forth in
the advertisement or fee schedule, unless the client agrees in writing that the
services performed or to be performed were not legal services referred to or
implied in the advertisement or in the fee schedule and, further, that a different fee
arrangement shall apply to the transaction.

(m) Unless otherwise specified in the advertisement, if a lawyer publishes
any fee information authorized under this Rule in a publication that is published
more frequently than once per month, the lawyer shall be bound by any
representation made therein for a period of not less than 30 days after such
publication. If a lawyer publishes any fee information authorized under this Rule in
a publication that is published once per month or less frequently, the lawyer shall be
bound by any representation made therein until the publication of the succeeding
issue. If a lawyer publishes any fee information authorized under this Rule in a
publication that has no fixed date for publication of a succeeding issue, the lawyer
shall be bound by any representation made therein for a reasonable period of time
after publication, but in no event less than 90 days.

(n) Unless otherwise specified, if a lawyer broadcasts any fee information
authorized under this Rule, the lawyer shall be bound by any representation made
therein for a period of not less than 30 days after such broadcast.

(o) A lawyer shall not compensate or give any thing of value to
representatives of the press, radio, television or other communication medium in
anticipation of or in return for professional publicity in a news item.

(p) All advertisements that contain information about the fees charged by
the lawyer or law firm, including those indicating that in the absence of a recovery
no fee will be charged, shall comply with the provisions of Judiciary Law §488(3).

(q) A lawyer may accept employment that results from participation in
activities designed to educate the public to recognize legal problems, to make
intelligent selection of counsel or to utilize available legal services.
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(r) Without affecting the right to accept employment, a lawyer may speak
publicly or write for publication on legal topics so long as the lawyer does not
undertake to give individual advice.

RULE 7.2.

Payment for Referrals

(a) A lawyer shall not compensate or give anything of value to a person or
organization to recommend or obtain employment by a client, or as a reward for
having made a recommendation resulting in employment by a client, except that:

(1) a lawyer or law firm may refer clients to a nonlegal
professional or nonlegal professional service firm
pursuant to a contractual relationship with such
nonlegal professional or nonlegal professional service
firm to provide legal and other professional services
on a systematic and continuing basis as permitted by
Rule 5.8, provided however that such referral shall
not otherwise include any monetary or other tangible
consideration or reward for such, or the sharing of
legal fees; and

(2) a lawyer may pay the usual and reasonable fees or
dues charged by a qualified legal assistance
organization or referral fees to another lawyer as
permitted by Rule 1.5(g).

(b) A lawyer or the lawyer’s partner or associate or any other affiliated
lawyer may be recommended, employed or paid by, or may cooperate with one of
the following offices or organizations that promote the use of the lawyer’s services
or those of a partner or associate or any other affiliated lawyer, or request one of
the following offices or organizations to recommend or promote the use of the
lawyer’s services or those of the lawyer’s partner or associate, or any other affiliated
lawyer as a private practitioner, if there is no interference with the exercise of
independent professional judgment on behalf of the client:

(1) a legal aid office or public defender office:

(i) operated or sponsored by a duly accredited
law school;

(ii) operated or sponsored by a bona fide, non-
profit community organization;
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(iii) operated or sponsored by a governmental
agency; or

(iv) operated, sponsored, or approved by a bar
association;

(2) a military legal assistance office;

(3) a lawyer referral service operated, sponsored or
approved by a bar association or authorized by law or
court rule; or

(4) any bona fide organization that recommends,
furnishes or pays for legal services to its members or
beneficiaries provided the following conditions are
satisfied:

(i) Neither the lawyer, nor the lawyer’s
partner, nor associate, nor any other
affiliated lawyer nor any nonlawyer, shall
have initiated or promoted such
organization for the primary purpose of
providing financial or other benefit to such
lawyer, partner, associate or affiliated
lawyer;

(ii) Such organization is not operated for the
purpose of procuring legal work or
financial benefit for any lawyer as a private
practitioner outside of the legal services
program of the organization;

(iii) The member or beneficiary to whom the
legal services are furnished, and not such
organization, is recognized as the client of
the lawyer in the matter;

(iv) The legal service plan of such organization
provides appropriate relief for any member
or beneficiary who asserts a claim that
representation by counsel furnished,
selected or approved by the organization
for the particular matter involved would be
unethical, improper or inadequate under
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the circumstances of the matter involved;
and the plan provides an appropriate
procedure for seeking such relief;

(v) The lawyer does not know or have cause to
know that such organization is in violation
of applicable laws, rules of court or other
legal requirements that govern its legal
service operations; and

(vi) Such organization has filed with the
appropriate disciplinary authority, to the
extent required by such authority, at least
annually a report with respect to its legal
service plan, if any, showing its terms, its
schedule of benefits, its subscription
charges, agreements with counsel and
financial results of its legal service activities
or, if it has failed to do so, the lawyer does
not know or have cause to know of such
failure.

RULE 7.3.

Solicitation and Recommendation of Professional Employment

(a) A lawyer shall not engage in solicitation:

(1) by in-person or telephone contact, or by real-time or
interactive computer-accessed communication unless
the recipient is a close friend, relative, former client or
existing client; or

(2) by any form of communication if:

(i) the communication or contact violates Rule
4.5, Rule 7.1(a), or paragraph (e) of this
Rule;

(ii) the recipient has made known to the lawyer
a desire not to be solicited by the lawyer;

(iii) the solicitation involves coercion, duress or
harassment;
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(iv) the lawyer knows or reasonably should
know that the age or the physical,
emotional or mental state of the recipient
makes it unlikely that the recipient will be
able to exercise reasonable judgment in
retaining a lawyer; or

(v) the lawyer intends or expects, but does not
disclose, that the legal services necessary to
handle the matter competently will be
performed primarily by another lawyer
who is not affiliated with the soliciting
lawyer as a partner, associate or of counsel.

(b) For purposes of this Rule, “solicitation” means any advertisement
initiated by or on behalf of a lawyer or law firm that is directed to, or targeted at, a
specific recipient or group of recipients, or their family members or legal
representatives, the primary purpose of which is the retention of the lawyer or law
firm, and a significant motive for which is pecuniary gain. It does not include a
proposal or other writing prepared and delivered in response to a specific request
of a prospective client.

(c) A solicitation directed to a recipient in this State shall be subject to the
following provisions:

(1) A copy of the solicitation shall at the time of its
dissemination be filed with the attorney disciplinary
committee of the judicial district or judicial
department wherein the lawyer or law firm maintains
its principal office. Where no such office is
maintained, the filing shall be made in the judicial
department where the solicitation is targeted. A filing
shall consist of:

(i) a copy of the solicitation;

(ii) a transcript of the audio portion of any
radio or television solicitation; and

(iii) if the solicitation is in a language other than
English, an accurate English-language
translation.
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(2) Such solicitation shall contain no reference to the fact
of filing.

(3) If a solicitation is directed to a predetermined
recipient, a list containing the names and addresses of
all recipients shall be retained by the lawyer or law
firm for a period of not less than three years following
the last date of its dissemination.

(4) Solicitations filed pursuant to this subdivision shall be
open to public inspection.

(5) The provisions of this paragraph shall not apply to:

(i) a solicitation directed or disseminated to a
close friend, relative, or former or existing
client;

(ii) a web site maintained by the lawyer or law
firm, unless the web site is designed for and
directed to or targeted at a prospective
client affected by an identifiable actual
event or occurrence or by an identifiable
prospective defendant; or

(iii) professional cards or other announcements
the distribution of which is authorized by
Rule 7.5(a).

(d) A written solicitation shall not be sent by a method that requires the
recipient to travel to a location other than that at which the recipient ordinarily
receives business or personal mail or that requires a signature on the part of the
recipient.

(e) No solicitation relating to a specific incident involving potential claims
for personal injury or wrongful death shall be disseminated before the 30th day
after the date of the incident, unless a filing must be made within 30 days of the
incident as a legal prerequisite to the particular claim, in which case no unsolicited
communication shall be made before the 15th day after the date of the incident.

(f) Any solicitation made in writing or by computer-accessed
communication and directed to a pre-determined recipient, if prompted by a
specific occurrence involving or affecting a recipient, shall disclose how the lawyer
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obtained the identity of the recipient and learned of the recipient’s potential legal
need.

(g) If a retainer agreement is provided with any solicitation, the top of each
page shall be marked “SAMPLE” in red ink in a type size equal to the largest type
size used in the agreement and the words “DO NOT SIGN” shall appear on the client
signature line.

(h) Any solicitation covered by this section shall include the name,
principal law office address and telephone number of the lawyer or law firm whose
services are being offered.

(i) The provisions of this Rule shall apply to a lawyer or members of a law
firm not admitted to practice in this State who shall solicit retention by residents of
this State.

RULE 7.4.

Identification of Practice and Specialty

(a) A lawyer or law firm may publicly identify one or more areas of law in
which the lawyer or the law firm practices, or may state that the practice of the
lawyer or law firm is limited to one or more areas of law, provided that the lawyer
or law firm shall not state that the lawyer or law firm is a specialist or specializes in
a particular field of law, except as provided in Rule 7.4(c).

(b) A lawyer admitted to engage in patent practice before the United States
Patent and Trademark Office may use the designation “Patent Attorney” or a
substantially similar designation.

(c) A lawyer may state that the lawyer has been recognized or certified as a
specialist only as follows:

(1) A lawyer who is certified as a specialist in a particular
area of law or law practice by a private organization
approved for that purpose by the American Bar
Association may state the fact of certification if, in
conjunction therewith, the certifying organization is
identified and the following statement is prominently
made: “The [name of the private certifying
organization] is not affiliated with any governmental
authority.”
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(2) A lawyer who is certified as a specialist in a particular
area of law or law practice by the authority having
jurisdiction over specialization under the laws of
another state or territory may state the fact of
certification if, in conjunction therewith, the certifying
state or territory is identified and the following
statement is prominently made: “Certification granted
by the [identify state or territory] is not recognized by
any governmental authority within the State of New
York.”

RULE 7.5.

Professional Notices, Letterheads and Signs

(a) A lawyer or law firm may use internet web sites, professional cards,
professional announcement cards, office signs, letterheads or similar professional
notices or devices, provided the same do not violate any statute or court rule and
are in accordance with Rule 7.1, including the following:

(1) a professional card of a lawyer identifying the lawyer
by name and as a lawyer, and giving addresses,
telephone numbers, the name of the law firm, and any
information permitted under Rule 7.1(b) or Rule 7.4.
A professional card of a law firm may also give the
names of members and associates;

(2) a professional announcement card stating new or
changed associations or addresses, change of firm
name, or similar matters pertaining to the
professional offices of a lawyer or law firm or any
nonlegal business conducted by the lawyer or law
firm pursuant to Rule 5.7. It may state biographical
data, the names of members of the firm and
associates, and the names and dates of predecessor
firms in a continuing line of succession. It may state
the nature of the legal practice if permitted under
Rule 7.4;

(3) a sign in or near the office and in the building
directory identifying the law office and any nonlegal
business conducted by the lawyer or law firm
pursuant to Rule 5.7. The sign may state the nature of
the legal practice if permitted under Rule 7.4; or
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(4) a letterhead identifying the lawyer by name and as a
lawyer, and giving addresses, telephone numbers, the
name of the law firm, associates and any information
permitted under Rule 7.1(b) or Rule 7.4. A letterhead
of a law firm may also give the names of members and
associates, and names and dates relating to deceased
and retired members. A lawyer or law firm may be
designated “Of Counsel” on a letterhead if there is a
continuing relationship with a lawyer or law firm,
other than as a partner or associate. A lawyer or law
firm may be designated as “General Counsel” or by
similar professional reference on stationery of a client
if the lawyer or the firm devotes a substantial amount
of professional time in the representation of that
client. The letterhead of a law firm may give the
names and dates of predecessor firms in a continuing
line of succession.

(b) A lawyer in private practice shall not practice under a trade name, a
name that is misleading as to the identity of the lawyer or lawyers practicing under
such name, or a firm name containing names other than those of one or more of the
lawyers in the firm, except that the name of a professional corporation shall contain
“PC” or such symbols permitted by law, the name of a limited liability company or
partnership shall contain “LLC,” “LLP” or such symbols permitted by law and, if
otherwise lawful, a firm may use as, or continue to include in its name the name or
names of one or more deceased or retired members of the firm or of a predecessor
firm in a continuing line of succession. Such terms as “legal clinic,” “legal aid,” “legal
service office,” “legal assistance office,” “defender office” and the like may be used
only by qualified legal assistance organizations, except that the term “legal clinic”
may be used by any lawyer or law firm provided the name of a participating lawyer
or firm is incorporated therein. A lawyer or law firm may not include the name of a
nonlawyer in its firm name, nor may a lawyer or law firm that has a contractual
relationship with a nonlegal professional or nonlegal professional service firm
pursuant to Rule 5.8 to provide legal and other professional services on a systematic
and continuing basis include in its firm name the name of the nonlegal professional
service firm or any individual nonlegal professional affiliated therewith. A lawyer
who assumes a judicial, legislative or public executive or administrative post or
office shall not permit the lawyer’s name to remain in the name of a law firm or to
be used in professional notices of the firm during any significant period in which the
lawyer is not actively and regularly practicing law as a member of the firm and,
during such period, other members of the firm shall not use the lawyer’s name in
the firm name or in professional notices of the firm.
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(c) Lawyers shall not hold themselves out as having a partnership with one
or more other lawyers unless they are in fact partners.

(d) A partnership shall not be formed or continued between or among
lawyers licensed in different jurisdictions unless all enumerations of the members
and associates of the firm on its letterhead and in other permissible listings make
clear the jurisdictional limitations on those members and associates of the firm not
licensed to practice in all listed jurisdictions; however, the same firm name may be
used in each jurisdiction.

(e) A lawyer or law firm may utilize a domain name for an internet web site
that does not include the name of the lawyer or law firm provided:

(1) all pages of the web site clearly and conspicuously
include the actual name of the lawyer or law firm;

(2) the lawyer or law firm in no way attempts to engage
in the practice of law using the domain name;

(3) the domain name does not imply an ability to obtain
results in a matter; and

(4) the domain name does not otherwise violate these
Rules.

(f) A lawyer or law firm may utilize a telephone number which contains a
domain name, nickname, moniker or motto that does not otherwise violate these
Rules.
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RULE 8.1.

Candor in the Bar Admission Process

(a) A lawyer shall be subject to discipline if, in connection with the lawyer’s
own application for admission to the bar previously filed in this state or in any other
jurisdiction, or in connection with the application of another person for admission
to the bar, the lawyer knowingly:

(1) has made or failed to correct a false statement of
material fact; or

(2) has failed to disclose a material fact requested in
connection with a lawful demand for information
from an admissions authority.

RULE 8.2.

Judicial Officers and Candidates

(a) A lawyer shall not knowingly make a false statement of fact concerning
the qualifications, conduct or integrity of a judge or other adjudicatory officer or of a
candidate for election or appointment to judicial office.

(b) A lawyer who is a candidate for judicial office shall comply with the
applicable provisions of Part 100 of the Rules of the Chief Administrator of the
Courts.

RULE 8.3.

Reporting Professional Misconduct

(a) A lawyer who knows that another lawyer has committed a violation of
the Rules of Professional Conduct that raises a substantial question as to that
lawyer’s honesty, trustworthiness or fitness as a lawyer shall report such
knowledge to a tribunal or other authority empowered to investigate or act upon
such violation.

(b) A lawyer who possesses knowledge or evidence concerning another
lawyer or a judge shall not fail to respond to a lawful demand for information from a
tribunal or other authority empowered to investigate or act upon such conduct.

(c) This Rule does not require disclosure of:
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(1) information otherwise protected by Rule 1.6; or

(2) information gained by a lawyer or judge while
participating in a bona fide lawyer assistance
program.

RULE 8.4.

Misconduct

A lawyer or law firm shall not:

(a) violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the
acts of another;

(b) engage in illegal conduct that adversely reflects on the lawyer’s
honesty, trustworthiness or fitness as a lawyer;

(c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;

(d) engage in conduct that is prejudicial to the administration of
justice;

(e) state or imply an ability:

(1) to influence improperly or upon irrelevant grounds
any tribunal, legislative body or public official; or

(2) to achieve results using means that violate these Rules
or other law;

(f) knowingly assist a judge or judicial officer in conduct that is a
violation of applicable rules of judicial conduct or other law;

(g) unlawfully discriminate in the practice of law, including in
hiring, promoting or otherwise determining conditions of
employment on the basis of age, race, creed, color, national
origin, sex, disability, marital status or sexual orientation. 
Where there is a tribunal with jurisdiction to hear a complaint, if
timely brought, other than a Departmental Disciplinary
Committee, a complaint based on unlawful discrimination shall
be brought before such tribunal in the first instance.  A certified
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copy of a determination by such a tribunal, which has become
final and enforceable and as to which the right to judicial or
appellate review has been exhausted, finding that the lawyer has
engaged in an unlawful discriminatory practice shall constitute
prima facie evidence of professional misconduct in a disciplinary
proceeding; or

(h) engage in any other conduct that adversely reflects on the
lawyer’s fitness as a lawyer.

RULE 8.5.

Disciplinary Authority and Choice of Law

(a) A lawyer admitted to practice in this state is subject to the disciplinary
authority of this state, regardless of where the lawyer’s conduct occurs.  A lawyer
may be subject to the disciplinary authority of both this state and another
jurisdiction where the lawyer is admitted for the same conduct.

(b) In any exercise of the disciplinary authority of this state, the rules of
professional conduct to be applied shall be as follows:

(1) For conduct in connection with a proceeding in a
court before which a lawyer has been admitted to
practice (either generally or for purposes of that
proceeding), the rules to be applied shall be the rules
of the jurisdiction in which the court sits, unless the
rules of the court provide otherwise; and

(2) For any other conduct:

(i) If the lawyer is licensed to practice only in
this state, the rules to be applied shall be
the rules of this state, and

(ii) If the lawyer is licensed to practice in this
state and another jurisdiction, the rules to
be applied shall be the rules of the
admitting jurisdiction in which the lawyer
principally practices; provided, however,
that if particular conduct clearly has its
predominant effect in another jurisdiction
in which the lawyer is licensed to practice,
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the rules of that jurisdiction shall be
applied to that conduct.
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AMERICAN BAR ASSOCIATION       
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY 

 
Formal Opinion 466                         April 24, 2014 
Lawyer Reviewing Jurors’ Internet Presence 
 
Unless limited by law or court order, a lawyer may review a juror’s or potential juror’s 
Internet presence, which may include postings by the juror or potential juror in advance 
of and during a trial, but a lawyer may not communicate directly or through another with 
a juror or potential juror. 
  
A lawyer may not, either personally or through another, send an access request to a 
juror’s electronic social media. An access request is a communication to a juror asking 
the juror for information that the juror has not made public and that would be the type of 
ex parte communication prohibited by Model Rule 3.5(b). 
 
The fact that a juror or a potential juror may become aware that a lawyer is reviewing 
his Internet presence when a network setting notifies the juror of such does not constitute 
a communication from the lawyer in violation of Rule 3.5(b).   

 
In the course of reviewing a juror’s or potential juror’s Internet presence, if a lawyer 
discovers evidence of juror or potential juror misconduct that is criminal or fraudulent, 
the lawyer must take reasonable remedial measures including, if necessary, disclosure to 
the tribunal. 

 
The Committee has been asked whether a lawyer who represents a client in a 

matter that will be tried to a jury may review the jurors’ or potential jurors’1 presence on 
the Internet leading up to and during trial, and, if so, what ethical obligations the lawyer 
might have regarding information discovered during the review.   
 
Juror Internet Presence 
 

Jurors may and often will have an Internet presence through electronic social 
media or websites. General public access to such will vary. For example, many blogs, 
websites, and other electronic media are readily accessible by anyone who chooses to 
access them through the Internet. We will refer to these publicly accessible Internet 
media as “websites.”      

 
For the purposes of this opinion, Internet-based social media sites that readily 

allow account-owner restrictions on access will be referred to as “electronic social 
media” or “ESM.” Examples of commonly used ESM at the time of this opinion include 
Facebook, MySpace, LinkedIn, and Twitter. Reference to a request to obtain access to 

 1. Unless there is reason to make a distinction, we will refer throughout this opinion to jurors as 
including both potential and prospective jurors and jurors who have been empaneled as members of a jury. 
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another’s ESM will be denoted as an “access request,” and a person who creates and 
maintains ESM will be denoted as a “subscriber.”   

Depending on the privacy settings chosen by the ESM subscriber, some 
information posted on ESM sites might be available to the general public, making it 
similar to a website, while other information is available only to a fellow subscriber of a 
shared ESM service, or in some cases only to those whom the subscriber has granted 
access. Privacy settings allow the ESM subscriber to establish different degrees of 
protection for different categories of information, each of which can require specific 
permission to access. In general, a person who wishes to obtain access to these protected 
pages must send a request to the ESM subscriber asking for permission to do so. Access 
depends on the willingness of the subscriber to grant permission.2 

 
This opinion addresses three levels of lawyer review of juror Internet presence: 
 

1. passive lawyer review of a juror’s website or ESM that is available without 
making an access request where the juror is unaware that a website or ESM has 
been reviewed; 
 

2. active lawyer review where the lawyer requests access to the juror’s ESM; and 
 

3.  passive lawyer review where the juror becomes aware through a website or ESM 
feature of the identity of the viewer; 
 

Trial Management and Jury Instructions 
 

There is a strong public interest in identifying jurors who might be tainted by 
improper bias or prejudice. There is a related and equally strong public policy in 
preventing jurors from being approached ex parte by the parties to the case or their 
agents. Lawyers need to know where the line should be drawn between properly 
investigating jurors and improperly communicating with them.3 In today’s Internet-
saturated world, the line is increasingly blurred.  
 

 2. The capabilities of ESM change frequently. The committee notes that this opinion does not 
address particular ESM capabilities that exist now or will exist in the future. For purposes of this opinion, 
key elements like the ability of a subscriber to control access to ESM or to identify third parties who review 
a subscriber’s ESM are considered generically. 
 3. While this Committee does not take a position on whether the standard of care for competent 
lawyer performance requires using Internet research to locate information about jurors that is relevant to the 
jury selection process, we are also mindful of the recent addition of Comment [8] to Model Rule 1.1. This 
comment explains that a lawyer “should keep abreast of changes in the law and its practice, including the 
benefits and risks associated with relevant technology.” See also Johnson v. McCullough, 306 S.W.3d 551 
(Mo. 2010) (lawyer must use “reasonable efforts” to find potential juror’s litigation history in Case.net, 
Missouri’s automated case management system); N. H. Bar Ass’n, Op. 2012-13/05 (lawyers “have a 
general duty to be aware of social media as a source of potentially useful information in litigation, to be 
competent to obtain that information directly or through an agent, and to know how to make effective use 
of that information in litigation”); Ass’n of the Bar of the City of N. Y. Comm. on Prof’l Ethics, Formal 
Op. 2012-2 (“Indeed, the standards of competence and diligence may require doing everything reasonably 
possible to learn about jurors who will sit in judgment on a case.”).  
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For this reason, we strongly encourage judges and lawyers to discuss the court’s 
expectations concerning lawyers reviewing juror presence on the Internet. A court order, 
whether in the form of a local rule, a standing order, or a case management order in a 
particular matter, will, in addition to the applicable Rules of Professional Conduct, 
govern the conduct of counsel. 

     
Equally important, judges should consider advising jurors during the orientation 

process that their backgrounds will be of interest to the litigants and that the lawyers in 
the case may investigate their backgrounds, including review of their ESM and websites.4 
If a judge believes it to be necessary, under the circumstances of a particular matter, to 
limit lawyers’ review of juror websites and ESM, including on ESM networks where it is 
possible or likely that the jurors will be notified that their ESM is being viewed, the judge 
should formally instruct the lawyers in the case concerning the court’s expectations. 
 
Reviewing Juror Internet Presence 

 
If there is no court order governing lawyers reviewing juror Internet presence, we 

look to the ABA Model Rules of Professional Conduct for relevant strictures and 
prohibitions. Model Rule 3.5 addresses communications with jurors before, during, and 
after trial, stating: 

 
A lawyer shall not: 
 
(a) seek to influence a judge, juror, prospective juror or other official by 
means prohibited by law; 
 
(b) communicate ex parte with such a person during the proceeding unless 
authorized to do so by law or court order; 

(c) communicate with a juror or prospective juror after discharge of the 
jury if: 

 (1)  the communication is prohibited by law or court order; 

 (2) the juror has made known to the lawyer a desire not to 
communicate; or 

 (3) the communication involves misrepresentation, coercion, 
duress or harassment . . .  
 

 Under Model Rule 3.5(b), a lawyer may not communicate with a potential juror 
leading up to trial or any juror during trial unless authorized by law or court order. See, 
e.g., In re Holman, 286 S.E.2d 148 (S.C. 1982) (communicating with member of jury 
selected for trial of lawyer’s client was “serious crime” warranting disbarment).  
 

 4. Judges also may choose to work with local jury commissioners to ensure that jurors are advised 
during jury orientation that they may properly be investigated by lawyers in the case to which they are 
assigned. This investigation may include review of the potential juror’s Internet presence. 
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 A lawyer may not do through the acts of another what the lawyer is prohibited from 
doing directly. Model Rule 8.4(a).  See also In re Myers, 584 S.E.2d 357 (S.C. 2003) 
(improper for prosecutor to have a lay member of his “jury selection team” phone venire 
member’s home); cf. S.C. Ethics Op. 93-27 (1993) (lawyer “cannot avoid the proscription 
of the rule by using agents to communicate improperly” with prospective jurors). 
 
 Passive review of a juror’s website or ESM, that is available without making an 
access request, and of which the juror is unaware, does not violate Rule 3.5(b). In the 
world outside of the Internet, a lawyer or another, acting on the lawyer’s behalf, would 
not be engaging in an improper ex parte contact with a prospective juror by driving down 
the street where the prospective juror lives to observe the environs in order to glean 
publicly available information that could inform the lawyer’s jury-selection decisions. 
The mere act of observing that which is open to the public would not constitute a 
communicative act that violates Rule 3.5(b).5  
 
 It is the view of the Committee that a lawyer may not personally, or through another, 
send an access request to a juror. An access request is an active review of the juror’s 
electronic social media by the lawyer and is a communication to a juror asking the juror 
for information that the juror has not made public. This would be the type of ex parte 
communication prohibited by Model Rule 3.5(b).6 This would be akin to driving down 
the juror’s street, stopping the car, getting out, and asking the juror for permission to look 
inside the juror’s house because the lawyer cannot see enough when just driving past. 
 
 Some ESM networks have a feature that allows the juror to identify fellow members 
of the same ESM network who have passively viewed the juror’s ESM. The details of 
how this is accomplished will vary from network to network, but the key feature that is 

 5. Or. State Bar Ass’n, Formal Op. 2013-189 (“Lawyer may access publicly available information 
[about juror, witness, and opposing party] on social networking website”); N.Y. Cnty. Lawyers Ass’n, 
Formal Op. 743 (2011) (lawyer may search juror’s “publicly available” webpages and ESM); Ass’n of the 
Bar of the City of N.Y. Comm. on Prof’l Ethics, supra note 3 (lawyer may use social media websites to 
research jurors); Ky. Bar Ass’n, Op. E-434 (2012) (“If the site is ‘public,’ and accessible to all, then there 
does not appear to be any ethics issue.”).  See also N.Y. State Bar Ass’n, Advisory Op. 843 (2010) (“A 
lawyer representing a client in pending litigation may access the public pages of another party’s social 
networking website (such as Facebook or MySpace) for the purpose of obtaining possible impeachment 
material for use in the litigation”); Or. State Bar Ass’n, Formal Op. 2005-164 (“Accessing an adversary’s 
public Web [sic] site is no different from reading a magazine or purchasing a book written by that 
adversary”); N.H. Bar Ass’n, supra note 3 (viewing a Facebook user’s page or following on Twitter is not 
communication if pages are open to all members of that social media site); San Diego Cnty. Bar Legal 
Ethics Op. 2011-2 (opposing party’s public Facebook page may be viewed by lawyer). 
 6. See Or. State Bar Ass’n, supra note 5, fn. 2, (a “lawyer may not send a request to a juror to 
access non-public personal information on a social networking website, nor may a lawyer ask an agent to 
do so”); N.Y. Cnty. Lawyers Ass’n, supra note 5 (“Significant ethical concerns would be raised by sending 
a ‘friend request,’ attempting to connect via LinkedIn.com, signing up for an RSS feed for a juror’s blog, or 
‘following’ a juror’s Twitter account”); Ass’n of the Bar of the City of N.Y. Comm. on Prof’l Ethics, supra 
note 3 (lawyer may not chat, message or send a “friend request” to a juror); Conn. Bar Ass’n, Informal Op. 
2011-4 (friend request is a communication); Mo. Bar Ass’n, Informal Op. 2009-0003 (friend request is a 
communication pursuant to Rule 4.2). But see N.H. Bar Ass’n, supra note 3 (lawyer may request access to 
witness’s private ESM, but request must “correctly identify the lawyer . . . [and]  . . . inform the witness of 
the lawyer’s involvement” in the matter); Phila. Bar Ass’n, Advisory Op. 2009-02 (lawyer may not use 
deception to secure access to witness’s private ESM, but may ask the witness “forthrightly” for access). 
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relevant to this opinion is that the juror-subscriber is able to determine not only that his 
ESM is being viewed, but also the identity of the viewer. This capability may be beyond 
the control of the reviewer because the notice to the subscriber is generated by the ESM 
network and is based on the identity profile of the subscriber who is a fellow member of 
the same ESM network. 
 
 Two recent ethics opinions have addressed this issue. The Association of the Bar of 
the City of New York Committee on Professional Ethics, in Formal Opinion 2012-27, 
concluded that a network-generated notice to the juror that the lawyer has reviewed the 
juror’s social media was a communication from the lawyer to a juror, albeit an indirect 
one generated by the ESM network. Citing the definition of “communication” from 
Black’s Law Dictionary (9th ed.) and other authority, the opinion concluded that the 
message identifying the ESM viewer was a communication because it entailed “the 
process of bringing an idea, information or knowledge to another’s perception—
including the fact that they have been researched.” While the ABCNY Committee found 
that the communication would “constitute a prohibited communication if the attorney was 
aware that her actions” would send such a notice, the Committee took “no position on 
whether an inadvertent communication would be a violation of the Rules.” The New 
York County Lawyers’ Association Committee on Professional Ethics in Formal Opinion 
743 agreed with ABCNY’s opinion and went further explaining, “If a juror becomes 
aware of an attorney’s efforts to see the juror’s profiles on websites, the contact may well 
consist of an impermissible communication, as it might tend to influence the juror’s 
conduct with respect to the trial.”8 
 
 This Committee concludes that a lawyer who uses a shared ESM platform to 
passively view juror ESM under these circumstances does not communicate with the 
juror. The lawyer is not communicating with the juror; the ESM service is 
communicating with the juror based on a technical feature of the ESM. This is akin to a 
neighbor’s recognizing a lawyer’s car driving down the juror’s street and telling the juror 
that the lawyer had been seen driving down the street. 
 
 Discussion by the trial judge of the likely practice of trial lawyers reviewing juror 
ESM during the jury orientation process will dispel any juror misperception that a lawyer 
is acting improperly merely by viewing what the juror has revealed to all others on the 
same network. 
 
 While this Committee concludes that ESM-generated notice to a juror that a lawyer 
has reviewed the juror’s information is not communication from the lawyer to the juror, 
the Committee does make two additional recommendations to lawyers who decide to 
review juror social media. First, the Committee suggests that lawyers be aware of these 
automatic, subscriber-notification features. By accepting the terms of use, the subscriber-
notification feature is not secret. As indicated by Rule 1.1, Comment 8, it is important for 
a lawyer to be current with technology. While many people simply click their agreement 
to the terms and conditions for use of an ESM network, a lawyer who uses an ESM 
network in his practice should review the terms and conditions, including privacy 

 7. Ass’n of the Bar of the City of N.Y. Comm. on Prof’l Ethics, supra, note 3. 
 8. N.Y. Cnty. Lawyers’ Ass’n, supra note 5. 
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features – which change frequently – prior to using such a network. And, as noted above, 
jurisdictions differ on issues that arise when a lawyer uses social media in his practice.  
 
 Second, Rule 4.4(a) prohibits lawyers from actions “that have no substantial purpose 
other than to embarrass, delay, or burden a third person . . .” Lawyers who review juror 
social media should ensure that their review is purposeful and not crafted to embarrass, 
delay, or burden the juror or the proceeding.  

 
Discovery of Juror Misconduct 
 

Increasingly, courts are instructing jurors in very explicit terms about the 
prohibition against using ESM to communicate about their jury service or the pending 
case and the prohibition against conducting personal research about the matter, including 
research on the Internet. These warnings come because jurors have discussed trial issues 
on ESM, solicited access to witnesses and litigants on ESM, not revealed relevant ESM 
connections during jury selection, and conducted personal research on the trial issues 
using the Internet.9 

 
In 2009, the Court Administration and Case Management Committee of the 

Judicial Conference of the United States recommended a model jury instruction that is 
very specific about juror use of social media, mentioning many of the popular social 
media by name.10 The recommended instruction states in part:  

 
I know that many of you use cell phones, Blackberries, the internet and other tools 
of technology. You also must not talk to anyone at any time about this case or use 
these tools to communicate electronically with anyone about the case  . . . You 
may not communicate with anyone about the case on your cell phone, through e-
mail, Blackberry, iPhone, text messaging, or on Twitter, through any blog or 
website, including Facebook, Google+, My Space, LinkedIn, or YouTube.  . . . I 
expect you will inform me as soon as you become aware of another juror’s 
violation of these instructions.  
 
These same jury instructions were provided by both a federal district court and 

state criminal court judge during a three-year study on juries and social media. Their 
research found that “jury instructions are the most effective tool to mitigate the risk of 
juror misconduct through social media.”11 As a result, the authors recommend jury 
instruction on social media “early and often” and daily in lengthy trials.12 

 9. For a review of recent cases in which a juror used ESM to discuss trial proceedings and/or used 
the Internet to conduct private research, read Hon. Amy J. St. Eve et al., More from the #Jury Box: The 
Latest on Juries and Social Media, 12 Duke Law & Technology Review no. 1, 69-78 (2014), available at 
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1247&context=dltr.  
 10. Judicial Conference Committee on Court Administration and Case Management, Proposed 
Model Jury Instructions: The Use of Electronic Technology to Conduct Research on or Communicate 
about a Case, USCOURTS.GOV (June  2012), http://www.uscourts.gov/uscourts/News/2012/jury-
instructions.pdf. 
 11. Id. at 66. 
 12. Id. at 87. 
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Analyzing the approximately 8% of the jurors who admitted to being “tempted” to 
communicate about the case using social media, the judges found that the jurors chose 
not to talk or write about the case because of the specific jury instruction not to do so. 

 
While juror misconduct via social media itself is not the subject of this Opinion, 

lawyers reviewing juror websites and ESM may become aware of misconduct. Model 
Rule 3.3 and its legislative history make it clear that a lawyer has an obligation to take 
remedial measures including, if necessary, informing the tribunal when the lawyer 
discovers that a juror has engaged in criminal or fraudulent conduct related to the 
proceeding. But the history is muddled concerning whether a lawyer has an affirmative 
obligation to act upon learning that a juror has engaged in improper conduct that falls 
short of being criminal or fraudulent. 
 

Rule 3.3 was amended in 2002, pursuant to the ABA Ethics 2000 Commission’s 
proposal, to expand on a lawyer’s previous obligation to protect a tribunal from criminal 
or fraudulent conduct by the lawyer’s client to also include such conduct by any person.13 

 
Model Rule 3.3(b) reads: 
 
(b) A lawyer who represents a client in an adjudicative proceeding and 
who knows that a person intends to engage, is engaging or has engaged in 
criminal or fraudulent conduct related to the proceeding shall take 
reasonable remedial measures including, if necessary, disclosure to the 
tribunal.   

 
Comment [12] to Rule 3.3 provides: 
 
Lawyers have a special obligation to protect a tribunal against criminal or 
fraudulent conduct that undermines the integrity of the adjudicative 
process, such as bribing, intimidating or otherwise unlawfully 
communicating with a witness, juror, court official or other participant in 
the proceeding, unlawfully destroying or concealing documents or other 
evidence or failing to disclose information to the tribunal when required 
by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable 
remedial measures, including disclosure if necessary, whenever the lawyer 
knows that a person, including the lawyer’s client, intends to engage, is 
engaging or has engaged in criminal or fraudulent conduct related to the 
proceeding. 
 
Part of Ethics 2000’s stated intent when it amended Model Rule 3.3 was to 

incorporate provisions from Canon 7 of the ABA Model Code of Professional 

13. Ethics 2000 Commission, Model Rule 3.3: Candor Toward the Tribunal, AMERICAN BAR 
ASSOCIATION, 
http://www.americanbar.org/groups/professional_responsibility/policy/ethics_2000_commission/e2k_rule3
3.html (last visited Apr. 18, 2014). 
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Responsibility (Model Code) that had placed an affirmative duty upon a lawyer to notify 
the court upon learning of juror misconduct: 

 
This new provision incorporates the substance of current paragraph (a)(2), 
as well as ABA Model Code of Professional Responsibility DR 7-
102(B)(2) (“A lawyer who receives information clearly establishing that a 
person other than the client has perpetrated a fraud upon a tribunal shall 
promptly reveal the fraud to the tribunal”) and DR 7-108(G) (“A lawyer 
shall reveal promptly to the court improper conduct by a venireperson or 
juror, or by another toward a venireperson or juror or a member of the 
venireperson’s or juror’s family, of which the lawyer has knowledge”). 
Reporter’s Explanation of Changes, Model Rule 3.3.14 
 
However, the intent of the Ethics 2000 Commission expressed above to 

incorporate the substance of DR 7-108(G) in its new subsection (b) of Model Rule 3.3 
was never carried out. Under the Model Code’s DR 7-108(G), a lawyer knowing of 
“improper conduct” by a juror or venireperson was required to report the matter to the 
tribunal. Under Rule 3.3(b), the lawyer’s obligation to act arises only when the juror or 
venireperson engages in conduct that is fraudulent or criminal.15 While improper conduct 
was not defined in the Model Code, it clearly imposes a broader duty to take remedial 
action than exists under the Model Rules. The Committee is constrained to provide 
guidance based upon the language of Rule 3.3(b) rather than any expressions of intent in 
the legislative history of that rule. 

 
By passively viewing juror Internet presence, a lawyer may become aware of a 

juror’s conduct that is criminal or fraudulent, in which case, Model Rule 3.3(b) requires 
the lawyer to take remedial measures including, if necessary, reporting the matter to the 
court. But the lawyer may also become aware of juror conduct that violates court 
instructions to the jury but does not rise to the level of criminal or fraudulent conduct, 
and Rule 3.3(b) does not prescribe what the lawyer must do in that situation. While 
considerations of questions of law are outside the scope of the Committee’s authority, 
applicable law might treat such juror activity as conduct that triggers a lawyer’s duty to 
take remedial action including, if necessary, reporting the juror’s conduct to the court 
under current Model Rule 3.3(b).16 

 14. Ethics 2000 Commission, Model Rule 3.3 Reporter’s Explanation of Changes, AMERICAN BAR 
ASSOCIATION,  
http://www.americanbar.org/groups/professional_responsibility/policy/ethics_2000_commission/e2k_rule3
3rem.html (last visited Apr. 18, 2014).   
 15. Compare MODEL RULES OF PROF’L CONDUCT R. 3.3(b) (2002) to N.Y. RULES OF PROF’L 
CONDUCT, R. 3.5(d) (2013) (“a lawyer shall reveal promptly to the court improper conduct by a member of 
the venire or a juror….”). 
 16. See, e.g., U.S. v. Juror Number One, 866 F.Supp.2d 442 (E.D. Pa. 2011) (failure to follow jury 
instructions and emailing other jurors about case results in criminal contempt). The use of criminal 
contempt remedies for disregarding jury instructions is not confined to improper juror use of ESM.  U.S. v. 
Rowe, 906 F.2d 654 (11th Cir. 1990) (juror held in contempt, fined, and dismissed from jury for violating 
court order to refrain from discussing the case with other jurors until after jury instructions delivered). 
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While any Internet postings about the case by a juror during trial may violate 
court instructions, the obligation of a lawyer to take action will depend on the lawyer’s 
assessment of those postings in light of court instructions and the elements of the crime 
of contempt or other applicable criminal statutes. For example, innocuous postings about 
jury service, such as the quality of the food served at lunch, may be contrary to judicial 
instructions, but fall short of conduct that would warrant the extreme response of finding 
a juror in criminal contempt. A lawyer’s affirmative duty to act is triggered only when the 
juror’s known conduct is criminal or fraudulent, including conduct that is criminally 
contemptuous of court instructions. The materiality of juror Internet communications to 
the integrity of the trial will likely be a consideration in determining whether the juror has 
acted criminally or fraudulently. The remedial duty flowing from known criminal or 
fraudulent juror conduct is triggered by knowledge of the conduct and is not preempted 
by a lawyer’s belief that the court will not choose to address the conduct as a crime or 
fraud. 
 
Conclusion 

In sum, a lawyer may passively review a juror’s public presence on the Internet, 
but may not communicate with a juror. Requesting access to a private area on a juror’s 
ESM is communication within this framework. 

The fact that a juror or a potential juror may become aware that the lawyer is 
reviewing his Internet presence when an ESM network setting notifies the juror of such 
review does not constitute a communication from the lawyer in violation of Rule 3.5(b).   

If a lawyer discovers criminal or fraudulent conduct by a juror related to the 
proceeding, the lawyer must take reasonable remedial measures including, if necessary, 
disclosure to the tribunal. 
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ETHICS OPINION 843

NEW YORK STATE BAR ASSOCIATION 

Committee on Professional Ethics

Opinion # 843 (09/10/2010)        

Topic:             Lawyer's access to public pages of another party's social networking site for the

purpose of gathering information for client in pending litigation.

Digest:            A lawyer representing a client in   pending litigation may access the public pages of

another party's social networking website (such as Facebook or MySpace) for the purpose of

obtaining possible impeachment material for use in the litigation.

Rules:             4.1; 4.2; 4.3; 5.3(b)(1); 8.4(c)

QUESTION

1.          May a lawyer view and access the Facebook or MySpace pages of a party other than his or

her client in pending litigation in order to secure information about that party for use in the lawsuit,

including impeachment material, if the lawyer does not "friend" the party and instead relies on public

pages posted by the party that are accessible to all members in the network?

OPINION

2.          Social networking services such as Facebook and MySpace allow users to create an online

profile that may be accessed by other network members.   Facebook and MySpace are examples of

external social networks that are available to all web users. An external social network may be generic

(like MySpace and Facebook) or may be formed around a specific profession or area of interest. 

 Users are able to upload pictures and create profiles of themselves.   Users may also link with other

users, which is called "friending." Typically, these social networks have privacy controls that allow

users to choose who can view their profiles or contact them; both users must confirm that they wish

to "friend" before they are linked and can view one another's profiles.   However, some social

networking sites and/or users do not require pre-approval to gain access to member profiles.

3.          The question posed here has not been addressed previously by an ethics committee

interpreting New York's Rules of Professional Conduct (the "Rules") or the former New York Lawyers

Code of Professional Responsibility, but some guidance is available from outside New York. The

Philadelphia Bar Association's Professional Guidance Committee recently analyzed the propriety of

"friending" an unrepresented adverse witness in a pending lawsuit to obtain potential impeachment

material.   See Philadelphia Bar Op. 2009-02 (March 2009).   In that opinion, a lawyer asked whether

she could cause a third party to access the Facebook and MySpace pages maintained by a witness to



obtain information that might be useful for impeaching the witness at trial.   The witness's Facebook

and MySpace pages were not generally accessible to the public, but rather were accessible only with

the witness's permission (i.e., only when the witness allowed someone to "friend" her).   The inquiring

lawyer proposed to have the third party "friend" the witness to access the witness's Facebook and

MySpace accounts and provide truthful information about the third party, but conceal the association

with the lawyer and the real purpose behind "friending" the witness (obtaining potential

impeachment material). 

4.          The Philadelphia Professional Guidance Committee, applying the Pennsylvania Rules of

Professional Conduct, concluded that the inquiring lawyer could not ethically engage in the proposed

conduct.   The lawyer's intention to have a third party "friend" the unrepresented witness implicated

Pennsylvania Rule 8.4(c) (which, like New York's Rule 8.4(c), prohibits a lawyer from engaging in

conduct involving "dishonesty, fraud, deceit or misrepresentation"); Pennsylvania Rule 5.3(c)(1)

(which, like New York's Rule 5.3(b)(1), holds a lawyer responsible for the conduct of a nonlawyer

employed by the lawyer if the lawyer directs, or with knowledge ratifies, conduct that would violate

the Rules if engaged in by the lawyer); and Pennsylvania Rule 4.1 (which, similar to New York's Rule

4.1, prohibits a lawyer from making a false statement of fact or law to a third person).   Specifically,

the Philadelphia Committee determined that the proposed "friending" by a third party would

constitute deception in violation of Rules 8.4 and 4.1, and would constitute a supervisory violation

under Rule 5.3 because the third party would omit a material fact (i.e., that the third party would be

seeking access to the witness's social networking pages solely to obtain information for the lawyer to

use in the pending lawsuit).

5.          Here, in contrast, the Facebook and MySpace sites the lawyer wishes to view are accessible

to all members of the network.   New York's Rule 8.4 would not be implicated because the lawyer is

not engaging in deception by accessing a public website that is available to anyone in the network,

provided that the lawyer does not employ deception in any other way (including, for example,

employing deception to become a member of the network).   Obtaining information about a party

available in the Facebook or MySpace profile is similar to obtaining information that is available in

publicly accessible online or print media, or through a subscription research service such as Nexis or

Factiva, and that is plainly permitted.[1]   Accordingly, we conclude that the lawyer may ethically view

and access the Facebook and MySpace profiles of a party other than the lawyer's client in litigation as

long as the party's profile is available to all members in the network and the lawyer neither "friends"

the other party nor directs someone else to do so.

CONCLUSION

6.          A lawyer who represents a client in a pending litigation, and who has access to the Facebook

or MySpace network used by another party in litigation, may access and review the public social

network pages of that party to search for potential impeachment material.   As long as the lawyer

does not "friend" the other party or direct a third person to do so, accessing the social network

pages of the party will not violate Rule 8.4 (prohibiting deceptive or misleading conduct), Rule 4.1

(prohibiting false statements of fact or law), or Rule 5.3(b)(1) (imposing responsibility on lawyers for

unethical conduct by nonlawyers acting at their direction).

(76-09)



 

[1]One of several key distinctions between the scenario discussed in the Philadelphia opinion and this opinion is that the Philadelphia

opinion concerned an unrepresented witness, whereas our opinion concerns a party  and this party may or may not be represented by
counsel in the litigation.   If a lawyer attempts to "friend" a representedparty in a pending litigation, then the lawyer's conduct is governed
by Rule 4.2 (the "nocontact" rule), which prohibits a lawyer from communicating with the represented party about the subject of the

representation absent prior consent from the represented party's lawyer.   If the lawyer attempts to "friend" an unrepresentedparty, then the
lawyer's conduct is governed by Rule 4.3, which prohibits a lawyer from stating or implying that he or she is disinterested, requires the

lawyer to correct any misunderstanding as to the lawyer's role, and prohibits the lawyer from giving legal advice other than the advice to

secure counsel if the other party's interests are likely to conflict with those of the lawyer's client.   Our opinion does not address these
scenarios.
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  SYLLABUS 

 

(This syllabus is not part of the opinion of the Court.  It has been prepared by the Office of the Clerk for the 

convenience of the reader.  It has been neither reviewed nor approved by the Supreme Court.  Please note that, in the 

interest of brevity, portions of any opinion may not have been summarized.) 

 

John J. Robertelli v. The New Jersey Office of Attorney Ethics  (A-62-14) (075584) 

 

Argued February 1, 2016– Decided April 19, 2016 
 

Rabner, C. J., writing for a unanimous Court.  

 

 In this appeal, the Court considers whether the Office of Attorney Ethics (OAE) may investigate a 

grievance against an attorney alleging misconduct violating the Rules of Professional Conduct (RPCs) after the 

Secretary of a District Ethics Committee (DEC) has declined to docket the matter.   

 

 The following facts, setting the background of this matter, are derived from the complaint that the OAE 

filed with the District XIV Ethics Committee, and plaintiffs’ complaint filed in the Superior Court.  On March 10, 

2007, a police car driven by a sergeant with the Oakland Police Department allegedly struck a pedestrian, Dennis 

Hernandez.  Hernandez claimed that he suffered permanent injuries, and commenced suit against the Borough, the 

police department, and the sergeant.  Plaintiffs, who are attorneys licensed in New Jersey, were employed by the law 

firm that represented the defendants in the lawsuit.  In order to obtain information about Hernandez, plaintiffs 

directed a paralegal employed by the firm to search the internet.  Among other sources, she accessed Hernandez’s 

Facebook page.  Initially, the page was open to the public.  At a later point, the privacy settings on the account were 

changed to limit access to Facebook users who were Hernandez’s “friends.”  The OAE contends that plaintiffs 

directed the paralegal to access and continue to monitor the non-public pages of Hernandez’s Facebook account.  

She therefore submitted a “friend request” to Hernandez, without revealing that she worked for the law firm 

representing defendants or that she was investigating him in connection with the lawsuit.  Hernandez accepted the 

friend request, and the paralegal was able to obtain information from the non-public pages of his Facebook account. 

 

 Hernandez learned of the firm’s actions during discovery in the lawsuit, and objected to defendants’ use at 

trial of the documents that the paralegal obtained from his Facebook page.  He also filed a grievance with the 

District II-B Ethics Committee, asserting that plaintiffs violated the RPCs by contacting him directly through his 

Facebook page without first contacting his attorney.  The Secretary of the District II Ethics Committee, with the 

consent of a public member, declined to docket the grievance, having concluded that the allegations, if proven, 

would not constitute unethical conduct.  Hernandez’s attorney then contacted the Director of the OAE (Director) and 

requested that the OAE review the matter and docket it for a full investigation and potential hearing.   

 

 After further investigation, the Director filed a complaint against plaintiffs with the District XIV Ethics 

Committee.  Plaintiffs requested that the Director withdraw the complaint, contending that the OAE was precluded 

from proceeding after the DEC declined to docket the grievance.  The Director refused to withdraw the complaint, 

and plaintiffs filed a complaint in the Superior Court to enjoin the OAE from pursuing the matter.  The trial court 

dismissed the complaint, holding that the Supreme Court and the ethics bodies that it established have exclusive 

jurisdiction over attorney disciplinary matters.  The Appellate Division affirmed the trial court’s determination in an 

unpublished decision.  This Court granted plaintiffs’ petition for certification.  222 N.J. 15 (2015).   

 

HELD:  Consistent with the broad authority that the Rules of Court grant the Director and the important goals of the 

disciplinary process, the Director has authority to review a grievance after a DEC Secretary has declined to docket 

the grievance.  The OAE may therefore proceed to prosecute plaintiffs’ alleged misconduct.  

 

1.  Under the State Constitution, the Supreme Court has exclusive jurisdiction over the admission to practice and the 

discipline of attorneys.  The Court has created several entities to assist in its disciplinary role, including the DECs, 

the OAE, and the Disciplinary Review Board (DRB).  The system in its entirety is designed to foster a fair and 

effective process that enables the public to voice complaints about attorney behavior, empowers investigatory bodies 

to review and thoroughly investigate grievances, and gives attorneys an opportunity to respond to allegations of 

misconduct and defend themselves with vigor.  The disciplinary system, structured in this fashion, promotes public 
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confidence in the legal system.  (pp. 6-8) 

 

2.  The DECs and the OAE are the two entities that have the authority to investigate and prosecute grievances 

against attorneys licensed in New Jersey.  Each DEC has a Secretary, required to be a licensed attorney, who 

receives and reviews all grievances on behalf of the DEC.  The DRB sits as an intermediate appellate tribunal in 

disciplinary matters; its primary role is to review recommendations for discipline and appeals from findings of no 

unethical conduct.  Consistent with the constitutional mandate, the Supreme Court is the final arbiter of ethics and 

disciplinary matters.  (pp. 8-9; 12) 

  

3.  The OAE and the Director have broad authority to administer the disciplinary system and investigate and 

prosecute allegations of attorney misconduct.  Under the Court Rules, the Director has discretionary authority to 

investigate any information coming to his attention, whether by grievance or otherwise, and also has exclusive 

investigative and prosecutorial jurisdiction in certain matters.  Disciplinary proceedings may also begin at the OAE, 

and a grievant may therefore raise an ethics complaint directly with the Director.  (pp. 10-11).    

 

4.  Plaintiffs’ complaint asks the Superior Court to restrain the OAE from taking any action in furtherance of the 

disciplinary allegations against them.  The Court holds that the trial court and the Appellate Division correctly found 

that the Superior Court lacked subject matter jurisdiction over this direct challenge to the attorney disciplinary 

process, and reiterates that the Supreme Court has exclusive responsibility in this area.  (pp. 14-16)   

 

5.  Addressing the question presented in this matter, the Court rejects plaintiffs’ contention that Rule 1:20-3(e)(6) 

bars the Director from taking further action to review allegations of unethical conduct and file a disciplinary 

complaint after a DEC Secretary has declined to file a similar claim.  The Court states that the Director’s action in 

that event does not constitute an appeal from action by the DEC, which is not permitted by the Rule.  The Court 

further states that the Rule applies only to appeals to the DRB, rather than to further action by the Director.  (pp. 17-

21)   

 

6.  The Court finds that plaintiffs’ interpretation of Rule 1:20-3(e)(6) to preclude further action by the Director is 

also contrary to the broad investigative and prosecutorial authority that Rule 1:20-2(b) vests in the Director, and the 

purpose of the disciplinary rules to protect the public and promote the thorough and fair investigation and defense of 

allegations of unethical conduct.  The Court further states that the Rules do not preclude further inquiry by the 

Director if a DEC Secretary declines to docket an important, novel issue as to which there is little guidance, or 

mistakenly declines to docket an allegation of egregious, unethical conduct.  The Court finds that the OAE’s 

discretionary review of grievances that DEC Secretaries do not docket does not conflict with the goals of the 

Michels Commission, which was formed to examine and recommend changes to the attorney disciplinary system.  

(pp. 21- 27)   

 

7.  The Court concludes that the Director of the OAE retains discretion when appropriate to review a grievance after 

a DEC Secretary has declined to docket it, but is not required to investigate or formally respond to requests from a 

grievant to pursue a matter that a Secretary has not docketed.  (pp. 27-28)                                                                                                                                                                                                                                     

  

       The judgment of the Appellate Division is AFFIRMED. 

 

  JUSTICES LaVECCHIA, ALBIN, PATTERSON, FERNANDEZ-VINA and SOLOMON, and 

JUDGE CUFF (temporarily assigned) join in CHIEF JUSTICE RABNER’s opinion.     
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CHIEF JUSTICE RABNER delivered the opinion of the Court. 

 New Jersey has a robust disciplinary system designed to 

address allegations of attorney misconduct and protect the 

public.  The process relies on both a large group of dedicated 

volunteers, who serve on local District Ethics Committees 
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(DECs), as well as full-time professionals employed by the 

Office of Attorney Ethics (OAE).   

 In this appeal, the Court considers whether the OAE may 

investigate a grievance after a DEC secretary has declined to 

docket the matter.  We find that the relevant court rules permit 

the OAE to proceed, consistent with the broad authority the 

rules grant the Director of the OAE and the important aims of 

the disciplinary process.  As a result, the OAE may continue to 

pursue allegations that plaintiffs, two New Jersey attorneys, 

violated the Rules of Professional Conduct (RPCs) when they 

allegedly directed a paralegal to “friend” an adverse,  

represented party on Facebook and gather non-public information 

about him.   

I. 

To recount the facts, we draw on the allegations in the 

OAE’s pending complaint before the DEC and plaintiffs’ complaint 

filed with the Superior Court.  We make no findings about the 

accuracy of the factual allegations in either complaint.   

On March 10, 2007, a police car driven by a sergeant with 

the Oakland Police Department allegedly struck a pedestrian, 

Dennis Hernandez.  Hernandez claimed that he suffered permanent 

injuries and filed a lawsuit against the Borough of Oakland, the 

police department, and the sergeant.   
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Plaintiffs John J. Robertelli and Gabriel Adamo, both 

licensed attorneys in New Jersey, worked at the law firm that 

represented the defendants in the personal injury lawsuit.  To 

gather information about Hernandez, plaintiffs directed a 

paralegal to search the Internet.  Among other sources, the 

paralegal accessed Hernandez’s Facebook page multiple times.   

At first, the page was open to the public.  At a later 

point, the privacy settings on the account were changed to limit 

access to Facebook users who were Hernandez’s “friends.”  

According to the OAE, plaintiffs directed the paralegal to 

access and continue to monitor the non-public pages, and she 

submitted a “friend request” to Hernandez.  The paralegal did 

not misrepresent her identity, but she also did not reveal that 

she worked for plaintiffs’ law firm and was investigating 

Hernandez. 

Hernandez accepted the friend request.  He learned about 

the firm’s actions before trial when plaintiffs sought to add 

the paralegal as a trial witness and disclosed printouts from 

Hernandez’s Facebook page and his friends’ pages.  Through his 

attorney, Hernandez objected to the use of the documents at 

trial.  He also filed a grievance with the District II-B Ethics 

Committee on May 18, 2010, and asserted that it was a violation 

of the RPCs for plaintiffs to contact him directly through his 

Facebook page without first contacting his attorney.   
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Weeks later, on June 22, 2010, the Secretary of the 

District II Ethics Committee advised Hernandez in writing that 

she had reviewed the grievance and determined that the 

allegations, if proven, would not constitute unethical conduct. 

The Secretary considered only the face of the complaint and did 

not conduct an investigation.  With the agreement of a public 

member of the Committee, the Secretary declined to docket the 

grievance.   

Hernandez’s attorney next sent a letter to the Director of 

the OAE on July 30, 2010.  The letter recounted plaintiffs’ 

conduct and offered some additional details not in the original 

grievance.  The core allegations in both documents, though, were 

essentially the same.  According to counsel, “[t]he misuse of 

the internet and social hosting webpages is nothing short of an 

end-run on telephone communications and/or written 

correspondence with clients represented by attorneys.”  For that 

reason, Hernandez’s counsel made a “formal request” that the OAE 

“review the matter and have it docketed for a full investigation 

and potential hearing.” 

The Director, in turn, investigated the matter and, on 

November 16, 2011, filed a complaint against plaintiffs with the 

District XIV Ethics Committee.  The complaint alleged that 

plaintiffs engaged in misconduct in violation of RPC 4.2 

(communicating with a person represented by counsel); RPC 5.1(b) 
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and (c) (failure to supervise a subordinate lawyer -- charged 

only against Robertelli); RPC 5.3(a), (b), and (c) (failure to 

supervise a non-lawyer assistant); RPC 8.4(a) (violation of the 

RPCs by inducing another person to violate them or doing so 

through the acts of another); RPC 8.4(c) (conduct involving 

dishonesty, fraud, deceit, and misrepresentation); and RPC 

8.4(d) (conduct prejudicial to the administration of justice). 

 Plaintiffs filed an answer to the complaint and stated that 

they acted in good faith at all times and had not committed any 

unethical conduct.  They explained, in part, that they were 

unfamiliar with the different privacy settings on Facebook.   

 Six months later, plaintiffs asked the Director of the OAE 

to withdraw the complaint.  They argued that Rule 1:20-3(e)(6) 

and case law barred the OAE from proceeding after the Secretary 

decided not to docket the grievance.1  The Director declined the 

request.  He relied on the authority contained in Rule 1:20-

2(b).  He added that plaintiffs could file a motion to dismiss 

the complaint under Rule 1:20-5(d) if they believed the Director 

failed to state a cause of action or that the DEC lacked 

jurisdiction.   

                     
1  Rule 1:20-3(e)(6), discussed further below, provides as 

follows:  “There shall be no appeal from a decision to decline a 

grievance made in accordance with this rule.  An appeal may be 

taken from dismissal of a grievance after docketing in 

accordance with R. 1:20-3(h).” 
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Plaintiffs instead filed the instant complaint in Superior Court 

on September 13, 2012.  They asked the court (1) to declare that 

the Director lacked authority to “review” the DEC’s decision not 

to docket the grievance, pursuant to Rule 1:20-3(e)(6), and (2) 

to enjoin the OAE from pursuing the grievance.   

 The OAE moved to dismiss the complaint.  The trial court 

concluded that because the Supreme Court and the ethics bodies 

it established have exclusive jurisdiction over attorney 

disciplinary matters, the Superior Court lacked authority to 

review or enjoin the acts of the OAE.  The trial court therefore 

dismissed the complaint and added that plaintiffs could move for 

dismissal of the ethical charges “in the context of the pending 

disciplinary action.”   

 The Appellate Division affirmed.  It explained that, 

“[e]xcept for constitutional challenges, which plaintiffs did 

not raise, the Supreme Court has exclusive jurisdiction and 

authority over matters of attorney discipline, including the 

actions of those ethics bodies vested with the authority over 

attorney disciplinary proceedings.” 

 We granted plaintiffs’ petition for certification.  222 

N.J. 15 (2015).   

II. 

We begin with an overview of the disciplinary system to 

provide context for this appeal.  The State Constitution 
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declares that “[t]he Supreme Court shall have jurisdiction over 

the admission to the practice of law and the discipline of 

persons admitted.”  N.J. Const. art. VI, § 2, ¶ 3.  This Court 

thus “has both the authority and obligation to oversee the 

discipline of attorneys.”  R.M. v. Supreme Court of New Jersey, 

185 N.J. 208, 213 (2005).  Our responsibility in this area is 

“exclusive.”  State v. Rush, 46 N.J. 399, 411 (1966).   

The Court has created various entities to assist in its 

disciplinary role.  Most pertinent to this case, they include 

the DECs, the OAE, and the Disciplinary Review Board (DRB).  

They are “arms of the [C]ourt,” and a filing with them “is in 

effect a filing with the Supreme Court.”  Toft v. Ketchum, 18 

N.J. 280, 284 (1955) (discussing county ethics and grievance 

committees); see also Middlesex Cty. Ethics Comm. v. Garden 

State Bar Ass’n, 457 U.S. 423, 433, 102 S. Ct. 2515, 2522, 73 L. 

Ed. 2d 116, 125 (1982).  To guide attorneys and the public, the 

Court has also adopted rules that outline the attorney 

disciplinary process.  See R. 1:20.   

The system as a whole is designed to foster a fair and 

effective process that enables the public to voice complaints 

about attorney behavior, empowers investigatory bodies to review 

and thoroughly investigate grievances, gives attorneys an 

opportunity to respond to allegations and defend themselves with 

vigor, and, in the end, protects the public from unethical 
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conduct by unfit lawyers.  See In re Cammarano, 219 N.J. 415, 

420 (2014).  Through those efforts, the disciplinary scheme 

helps “promote public confidence in [the] legal system.”  In re 

Gallo, 178 N.J. 115, 122 (2003).   

In general, two entities have the authority to investigate 

and prosecute grievances against attorneys licensed in New 

Jersey:  the DECs and the OAE.  R. 1:20-3; R. 1:20-2(b).  Unlike 

states that have a fully centralized disciplinary system, New 

Jersey uses a hybrid approach with a central OAE and local DECs 

in each vicinage.  A grievance may follow either of two paths; 

the more common course starts in the DEC, the other begins in 

the OAE.   

Another body plays an important role in the review process.  

The DRB sits as an “intermediate appellate tribunal in 

disciplinary matters.”  See R. 1:20; R. 1:20-15.  The Supreme 

Court, consistent with the constitutional mandate, is the final 

arbiter of ethics matters.  See R. 1:20-16. 

The roles of each entity require a more detailed 

explanation.  The DECs “screen, investigate, prosecute, and hear 

disciplinary” matters.  R. 1:20.  Each vicinage has one or more 

DECs, which serve a “defined geographical area.”  R. 1:20-3(a).  

DECs have no fewer than eight volunteer members, at least four 

of whom must be attorneys and two of whom must be laypeople.  

Ibid.   
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The Director, after consultation with the committee chair, 

appoints a Secretary for each DEC.  R. 1:20-3(c).  Secretaries 

must be licensed attorneys, and they receive and review all 

grievances on behalf of the DECs.  R. 1:20-3(c)-(e).  When the 

facts alleged, “if true, would constitute unethical conduct” 

under the RPCs, a Secretary must docket the grievance.  R. 1:20-

3(e)(1).  On the other hand, when the facts alleged, “if true, 

would not constitute unethical conduct,” the Secretary shall 

decline to docket the grievance, provided a public member 

agrees.  R. 1:20-3(e)(3).  No investigation is done in the 

latter case; the Secretary reviews only the face of the 

complaint. 

It appears that DEC Secretaries decline to docket the 

majority of grievances submitted.  A 1993 report from the New 

Jersey Ethics Commission2 noted that as many as eighty percent of 

grievances were not docketed.  Report of New Jersey Ethics 

Commission, at 75 (February 26, 1993) (Michels Commission 

Report).  A Secretary’s decision to decline to docket a 

grievance cannot be appealed to the DRB.  See R. 1:20-3(e)(6).  

                     
2  Chief Justice Wilentz appointed the New Jersey Ethics 

Commission in 1991 to examine the attorney discipline system.  

The Honorable Herman D. Michels, former Presiding Judge for the 

Administration of the Appellate Division, chaired the 

Commission, and it is known as the “Michels Commission.” 
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When a Secretary dockets a grievance, the DEC chair assigns 

an attorney member to investigate the matter.  R. 1:20:3(g)(1).  

After the investigator presents a written report and 

recommendation, the chair may file a complaint, R. 1:20-

3(i)(3)(B), request that the Director approve an agreement in 

lieu of discipline for minor unethical conduct, R. 1:20-

3(i)(2)(B)(i), or dismiss the charge, R. 1:20-3(h).  If the 

chair decides to dismiss a grievance after an investigation, 

either the Director or the grievant may appeal the decision to 

the DRB.  R. 1:20-3(e)(6); R. 1:20-3(h); R. 1:20-15(e)(1), (2). 

The Court created the OAE in 1984, as part of “the 

increased centralization of the disciplinary system.”  See Kevin 

H. Michels, New Jersey Attorney Ethics, § 42:1 at 1062-63 

(2016).  The OAE is staffed by full-time professionals.  Both 

the OAE and its Director have broad authority under the rules 

both to administer the disciplinary system and to investigate 

and prosecute allegations of attorney misconduct.  See R. 1:20-

2.   

The Director, whom the Court appoints, has “all of the 

investigative and prosecutorial authority” of the DECs.  R. 

1:20-2(b).  Under the rules, he has discretionary authority to 

“investigate any information coming to the Director’s attention, 

whether by grievance or otherwise.”  R. 1:20-2(b)(2).  The 

Director also has exclusive investigative and prosecutorial 



 

11 

 

jurisdiction in certain areas, including serious, complex, or 

emergent matters, R. 1:20-2(b)(1)(A), as well as any case the 

DRB or the Court assigns to the Director, R. 1:20-2(b)(1)(E).  

The Director can appeal to the DRB a decision by the DEC chair 

to dismiss a matter after investigation without the filing of 

any charges, or a decision to dismiss after a hearing.  R. 1:20-

15(e); R. 1:20-3(h). 

Disciplinary proceedings may also begin at the OAE.  A 

grievant can raise an ethics complaint directly with the 

Director.  See R. 1:20-2(b)(2); Baxt v. Liloia, 155 N.J. 190, 

211 (1998) (noting that attorneys can report unethical behavior 

either to OAE or local DEC to satisfy RPC 8.3(a) and “inform the 

appropriate professional authority”).   

When a DEC chair or the Director files a complaint after an 

investigation, the matter proceeds before a hearing panel of 

three DEC members, R. 1:20-6(a)(1), or a special master, R. 

1:20-6(b)(3).  Respondents receive written notice during the 

investigative phase under Rule 1:20-3(g)(2), and written notice 

of the hearing under Rule 1:20-6(c)(2)(A).  They may appear at 

the hearing with counsel, cross-examine witnesses, and present 

evidence.  Ibid.  After the hearing, “[i]f the trier of fact 

finds that there has been no unethical conduct,” the complaint 

is dismissed.  R. 1:20-6(c)(2)(E).  Once again, the grievant or 

Director may appeal that decision to the DRB.  R. 1:20-15(e)(1), 
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(2).  The panel or special master may also recommend an 

admonition, reprimand, censure, suspension, or disbarment.  R. 

1:20-6(c)(2)(E).     

The DRB -- “the intermediate appellate tribunal in 

disciplinary matters,” R. 1:20 -- is a nine-member body of 

lawyers and laypeople.  R. 1:20-15(a).  Its primary role is to 

review recommendations for discipline and appeals from findings 

of no unethical conduct.  R. 1:20-15(e), (f).  This Court 

reviews all recommendations for disbarment, R. 1:20-16(a), and 

may review any other determination by the DRB, R. 1:20-16(b). 

III. 

Plaintiffs argue that the Superior Court had jurisdiction 

to decide the merits of this case.  They contend that the matter 

called for an interpretation of certain court rules, which they 

claim falls within the general jurisdiction of the Superior 

Court even when a rule touches on attorney discipline.  

Plaintiffs maintain that their application was not an invitation 

for the trial court to resolve a disciplinary matter and 

therefore did not encroach on this Court’s exclusive 

jurisdiction.  In any event, plaintiffs argue that the question 

of subject matter jurisdiction is secondary now that their 

appeal is before this Court.   

As to the merits, plaintiffs’ central contention is that, 

under Rule 1:20-3(e)(6), the Director was not authorized to 
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consider an appeal of the Secretary’s decision not to docket a 

grievance.  Plaintiffs claim that the letter the OAE reviewed 

from Hernandez’s counsel was “tantamount to an impermissible 

appeal.”   

Plaintiffs assert that there is a conflict between the 

court rule that gives the Director discretion to investigate any 

grievance, R. 1:20-2(b)(2), and the rule that bars appeals from 

a Secretary’s decision not to docket a grievance, R. 1:20-

3(e)(6).  To resolve that tension, they urge the Court to 

prohibit the Director from unilaterally reviewing and reversing 

the DEC’s decision.  For support, plaintiffs reason from related 

disciplinary rules and rely, in part, on the Michels Commission 

Report and on later amendments to the court rules.   

The OAE, represented by the Attorney General, contends that 

the trial court properly dismissed plaintiffs’ complaint.  

Because this Court has exclusive jurisdiction over attorney 

discipline matters, the OAE submits that the trial court could 

not entertain a direct challenge to the prosecution of an 

attorney ethics grievance.  According to the OAE, this lawsuit, 

at its core, is about a disciplinary case and not a dispute over 

the meaning of court rules.  As a result, the OAE contends that 

plaintiffs’ arguments can and should be considered during the 

disciplinary proceedings.   
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In any event, the OAE maintains that the Director was well 

within his authority to evaluate and investigate the underlying 

allegations, even after the DEC Secretary declined to docket the 

grievance.  The OAE relies on the Director’s broad authority in 

Rule 1:20-2(b).  The OAE rejects plaintiffs’ reading of Rule 

1:20-3(e)(6) and contends that the rule does not bind the 

Director, who does not act as an appellate body.     

IV. 

We first consider the issue of subject matter jurisdiction.  

Plaintiffs seek to prevent the OAE and its Director from 

prosecuting the disciplinary allegations against them.  Their 

complaint specifically asks the Superior Court to restrain the 

OAE “from taking any action in furtherance of the disciplinary 

charges against them” and to “declar[e] that the OAE lacks 

jurisdiction to pursue the grievance.”  The trial court and the 

Appellate Division correctly found that the Superior Court 

lacked subject matter jurisdiction over this direct challenge to 

the attorney disciplinary process.   

Subject matter jurisdiction involves “a threshold 

determination as to whether [a court] is legally authorized to 

decide the question presented.”  Gilbert v. Gladden, 87 N.J. 

275, 280-81 (1981).  When a court lacks subject matter 

jurisdiction, its authority to consider the case is “wholly and 
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immediately foreclosed.”  Id. at 281 (quoting Baker v. Carr, 369 

U.S. 186, 198, 82 S. Ct. 691, 699, 7 L. Ed. 2d 663, 674 (1962)). 

Under the State Constitution, this Court has jurisdiction 

over attorney discipline matters.  N.J. Const. art. VI, § 2, ¶ 

3.  As noted earlier, the Court’s responsibility in this area is 

exclusive.  In re LiVolsi, 85 N.J. 576, 583 (1981) (citing Rush, 

supra, 46 N.J. at 411-12). 

The Superior Court can consider challenges to the 

constitutionality of a disciplinary rule.  In re Felmeister, 95 

N.J. 431, 444 (1984).  But the Superior Court lacks jurisdiction 

over the regulation of the Bar and matters that intrude on the 

disciplinary process.  See LiVolsi, supra, 85 N.J. at 596-97 

(finding no right of review of determination of fee arbitration 

committee, via prerogative writ action in Superior Court, 

because Constitution grants Supreme Court “plenary authority to 

regulate the Bar”); O’Boyle v. District I Ethics Committee, 421 

N.J. Super. 457, 473-74 (App. Div.) (rejecting constitutional 

challenge to Rule 1:20-3(e)(6) and noting “[i]t would make 

little sense to allow the Superior Court, Law Division, to 

review a decision of a district ethics secretary” in light of 

language of rule and reasoning in LiVolsi), certif. denied, 208 

N.J. 601 (2011); GE Capital Mortg. Servs., Inc. v. N.J. Title 

Ins. Co., 333 N.J. Super. 1, 2-3 (App. Div. 2000) (holding Fund 



 

16 

 

for Client Protection could “not be sued in Superior Court by a 

disappointed claimant”).   

We note that the Superior Court has on occasion interpreted 

disciplinary rules to resolve an issue in a non-disciplinary 

matter.  See, e.g., Eichen, Levinson, & Crutchlow, LLP v. 

Weiner, 397 N.J. Super. 588, 598 (App. Div.) (interpreting Rules 

1:20-19 and 1:20-20 to determine whether firm that received 

referrals from disbarred attorney was required to remit referral 

fees to attorney-trustee managing disbarred attorney’s 

practice), certif. denied, 195 N.J. 418 (2008); State v. 

Stroger, 185 N.J. Super. 124, 131-33, 136 (Law Div. 1981) 

(interpreting confidentiality provision of former Rule 1:20-5 

and denying motion to suppress evidence that DRB gave to 

prosecutor’s office), aff’d, 97 N.J. 391, 413 (1984).  In none 

of those cases, however, did the courts intervene in the 

operation of the ethics system or the discipline of an attorney.  

 Here, plaintiffs seek to bar the OAE from prosecuting a 

disciplinary matter.  Their complaint attempts to interfere 

directly with the operation of the disciplinary process.  Like 

the trial court and the Appellate Division, we therefore 

conclude that the Superior Court lacked subject matter 

jurisdiction.   

Plaintiffs argue that the trial court and Appellate 

Division should have addressed what they perceive as a conflict 
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between the court rules.  Among other points, they contend that 

judges of the Superior Court are better-equipped to interpret 

the rules than the mix of lawyers and laypeople who serve on the 

DECs and DRB.  But the question of subject matter jurisdiction 

is one of authority, not expertise.  See Gladden, supra, 87 N.J. 

at 280-81.  In addition, plaintiffs’ argument extends beyond the 

interpretation of a court rule; the relief plaintiffs seek goes 

to the heart of the disciplinary process.   

We recognize, nonetheless, that this appeal raises an 

important question about the authority of the OAE Director and 

the functioning of the disciplinary system -- matters that fall 

squarely within the Court’s constitutional charge.  If the case 

were to proceed through a decision by the DRB, the Court would 

then be able to review that determination.  R. 1:20-16(b).  

Under the circumstances, we relax the court rules in the 

interest of justice to address the legal authority of the 

Director now.  See R. 1:1-2(a); see also State v. Luna, 193 N.J. 

202, 211 (2007) (relaxing rules in interest of justice “[i]n 

light of the critically important question presented”).   

V. 

We turn to the issue at the center of this appeal:  whether 

the OAE Director can review an allegation of unethical conduct 

and file a complaint after a DEC Secretary has declined to 

docket a similar claim.  In this matter, the DEC Secretary 
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believed that the allegation, if true, would not constitute 

unethical behavior.  With the concurrence of a public member of 

the Committee, the Secretary declined to proceed. 

Plaintiffs rely heavily on Rule 1:20-3(e)(6), which states, 

“[t]here shall be no appeal from” the Secretary’s decision.  

They argue that the rule bars the OAE Director from taking 

further action.  For several reasons, we disagree. 

A. 

We apply familiar canons of statutory construction to 

interpret the court rules.  Hopewell Valley Citizens’ Grp., Inc. 

v. Berwind Prop. Grp. Dev. Co., L.P., 204 N.J. 569, 578 (2011) 

(citing Wiese v. Dedhia, 188 N.J. 587, 592 (2006)); State v. 

Clark, 191 N.J. 503, 508 (2007).  We look first to the plain 

language of the rules and give the words their ordinary meaning.  

Bridgewater-Raritan Educ. Ass’n v. Bd. of Educ. of Bridgewater-

Raritan Sch. Dist., Somerset Cty., 221 N.J. 349, 361 (2015); 

N.J.S.A. 1:1-1.   

We also read the language of a rule “in context with 

related provisions so as to give sense to the [court rules] as a 

whole.”  Wiese, supra, 188 N.J. at 592; see also Shelton v. 

Restaurant.com, Inc., 214 N.J. 419, 438 (2013) (“Statutes that 

deal with the same matter or subject matter should be read in 

pari materia and construed together as a unitary and harmonious 
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whole.” (quoting In re Petition for Referendum on Trenton 

Ordinance 09-02, 201 N.J. 349, 359 (2010))).   

If the text of the rules is ambiguous, we can turn to 

extrinsic evidence, including committee reports, for guidance.  

Cast Art Indus., LLC v. KPMG LLP, 209 N.J. 208, 222 (2012) 

(quoting DiProspero v. Penn, 183 N.J. 477, 492-93 (2005)). 

B. 

We start with the plain language of Rule 1:20-3(e)(6) and 

conclude that, when read in context, it prevents grievants from 

appealing to the DRB a Secretary’s decision not to docket a 

grievance.  The rule, either by its express terms or when read 

alongside other rules, does not bar the OAE Director from 

acting.  

The short rule has two sentences.  The first sentence -- 

“[t]here shall be no appeal from a decision to decline a 

grievance made in accordance with this rule” -- does not specify 

where the forbidden appeal might lie.  The second sentence 

reveals more.  It declares that “[a]n appeal may be taken from 

dismissal of a grievance after docketing in accordance with Rule 

1:20-3(h).”   

Rule 1:20-3(h), in turn, states that if the DEC dismisses a 

grievance after an investigation, the Director and the grievant 

have “the right to appeal to the Board within 21 days as 

provided by Rule 1:20-15(e)(2).”  (Emphasis added).  Rule 1:20-
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15(e)(2) likewise outlines the way to file a notice of appeal 

“with the Board” in certain instances.  (Emphasis added).  

Viewed in context, the phrase “no appeal” at the outset of Rule 

1:20-3(e)(6) refers to an appeal to the DRB, not the OAE.   

If a DEC Secretary decides not to docket a grievance, Rule 

1:20-3(e)(6) does not bar the OAE from evaluating the matter for 

another reason:  a letter to the OAE is not an “appeal.”  The 

term “appeal,” as ordinarily understood, is “[a] proceeding 

undertaken to have a decision reconsidered by a higher 

authority; esp., the submission of a lower court’s or agency’s 

decision to a higher court for review and possible reversal.”  

Black’s Law Dictionary 117 (10th ed. 2014); see also id. at 1514 

(defining “appellate review” as an “[e]xamination of a lower 

court’s decision by a higher court, which can affirm, reverse, 

modify, or vacate the decision”). 

To be sure, the OAE Director has certain administrative/ 

supervisory responsibilities over the DECs.  The Director has 

the power to “recommend to the Supreme Court the appointment and 

replacement” of DEC members, R. 1:20-2(b)(13); to hire and 

discharge DEC Secretaries and recommend their compensation, R. 

1:20-2(b)(12); to select members of hearing panels and approve 

volunteer investigators, R. 1:20-2(b)(17), (18); and to transfer 

disciplinary matters among DECs, R. 1:20-2(b)(7).  If a DEC does 
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not resolve a grievance within one year of filing, the Director 

may assume jurisdiction over the matter.  R. 1:20-2(b)(1)(D). 

The Director, however, does not have the authority to 

override the decisions of the DEC -- the hallmark of appellate 

power.  The Director cannot affirm, reverse, modify, or vacate 

decisions of the DEC.  In fact, when the Director investigates 

and decides to prosecute a matter, as in this case, the OAE 

files a complaint either with the DEC, and presents its case to 

a DEC hearing panel, or with a special master.  See Michels, 

supra, § 42:3-2 at 1073.  In addition, as noted earlier, if the 

Director disagrees with certain DEC decisions, the Director may 

appeal them to the DRB.  R. 1:20-3(h); R. 1:20-15(e)(1)(i), 

(ii).  But he cannot reverse them on his own.  The DRB, not the 

OAE, reviews DEC decisions on appeal.  R. 1:20-15(e).   

Viewed in that light, Rule 1:20-3(e)(6) protects the DRB 

from being overwhelmed with appeals.  Under the rule, grievants 

cannot appeal to the DRB the hundreds of decisions that DEC 

Secretaries make each year to decline to docket grievances.  

Finality helps alleviate the burden on the DRB in that regard; 

the Director’s discretionary authority to step in when 

appropriate does not undermine the DRB or add to its burden.   

A narrow reading of the first sentence of Rule 1:20-3(e)(6) 

is also at odds with the broad authority the rules afford the 

Director.  We try to interpret the disciplinary rules as a 
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“unitary and harmonious whole.”  Shelton, supra, 214 N.J. at 

438.  They confer on the Director “all of the investigative and 

prosecutorial authority of an Ethics Committee.”  R. 1:20-2(b).  

They also empower the Director to “investigate any information 

coming to the Director’s attention, whether by grievance or 

otherwise, which, in the Director’s judgment, may be grounds for 

discipline.”  R. 1:20-2(b)(2).  The first sentence of Rule 1:20-

3(e)(6) does not override those clear grants of authority. 

In addition, plaintiffs’ reading of Rule 1:20-3(e)(6) does 

not comport with the purposes of the disciplinary rules:  to 

promote the fair and thorough investigation and defense of 

allegations of unethical conduct by attorneys, and to protect 

the public.  This matter presents a novel ethical issue:  

whether an attorney can direct someone to “friend” an adverse, 

represented party on Facebook and gather information about the 

person that is not otherwise available to the public.  No 

reported case law in our State addresses the question.  

Consistent with the goals of the disciplinary process, the court 

rules do not close off further inquiry if a DEC Secretary 

declines to docket an important, novel issue as to which there 

is little guidance, or mistakenly declines to docket an 

allegation of egregious, unethical conduct.  The Director of the 

OAE, by virtue of the broader scope of his position, sees the 

breadth of issues raised throughout the State and is aware of 
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national trends.  The public is best served by a system that 

permits both volunteers in the DECs and professionals in the OAE 

to assess challenging ethical matters like the one presented in 

this case.  The Director’s review, moreover, offers a mechanism 

to ensure that allegations of egregious misconduct are not 

mistakenly overlooked. 

The approach that plaintiffs read into the rules would also 

lead to unusual results.  Plaintiffs contend that the OAE 

Director cannot review the letter from grievant’s counsel in 

this matter because counsel sent the letter after the 

Secretary’s decision, allegedly in violation of Rule 1:20-

3(e)(6).  Even if plaintiffs’ view had prevailed, nothing would 

bar the Director from investigating if the grievant had written 

to the Director first.  And if the grievant had written to both 

bodies at the same time, the Director could go forward 

regardless of the Secretary’s decision.  Such disparate outcomes 

are hard to justify and would not sensibly serve the goals of 

the State’s disciplinary system. 

Finally, the court rules have a built-in override that can 

defeat attempts to enjoin the Director from proceeding.  Under 

Rule 1:20-2(b)(1)(E), the Director has the discretion and 

authority to investigate and prosecute “any case in which the 

Board or the Supreme Court determines the matter should be 

assigned to the Director.”  As a result, even at this stage, the 
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Court could ask the Director to examine the novel and 

potentially serious ethical issue raised in this case. 

C. 

Because the meaning of the rules is clear, we need not 

consider committee reports or other extrinsic aids.  Shelton, 

supra, 214 N.J. at 429.  They would not alter the outcome in any 

event.   

Plaintiffs claim that the history of Rule 1:20-3(e)(6) 

reveals it was part of an effort to reduce backlog in the 

disciplinary system.  They place great reliance on the report of 

the Michels Commission.   

The Michels Commission’s task was to evaluate the ethics 

system and recommend changes to make it “as effective, as 

efficient, and as responsive as possible.”  Michels Commission 

Report, supra, at 2.  Among other findings, the Commission 

highlighted “an ever-expanding case load” and a growing backlog 

of disciplinary matters.  Id. at 34, 37.  The Commission also 

noted the corresponding growth in the number of licensed 

attorneys -- from 11,408 in 1970 to 47,564 in 1992.  Id. at 47.   

As part of a series of recommendations, the Commission 

encouraged the Court to restructure the disciplinary system and 

“provide for a central intake office for the receipt of all 

grievances against lawyers” in the OAE.  Id. at 72.  The 

Commission concluded that “statewide central intake” would 
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lessen delays, “provide meaningful assistance to grievants,” 

promote consistency, and, in general, “present a ‘friendlier 

face’ to the public.”  Id. at 77.   

The Commission made note of the following aspects of the 

existing docketing practice.  First, DEC Secretaries declined to 

docket as many as eighty percent of cases, and although the 

Supreme Court had an “‘open complaint’ policy” that “allow[ed] a 

grievant to insist that his grievance be docketed and 

investigated,” the Commission observed that, “in reality, that 

right is not well known.”  Id. at 75 n.85.  Second, the 

Commission commented that “[t]here is currently no oversight of, 

or right of appeal from, dismissal of an undocketed grievance.”  

Id. at 77 n.88 (emphasis added).  In other words, neither factor 

was singled out as a reason for the pending backlog.   

In 1994, the Court issued administrative determinations in 

response to the Michels Commission Report.  Supreme Court 

Administrative Determinations Relating to the 1993 Report of the 

New Jersey Ethics Commission (July 14, 1994) (Administrative 

Determinations).  The Court highlighted multiple concerns in its 

findings, including the need for more timely investigations, and 

the importance of “increased public involvement” in the 

disciplinary system to enhance accountability and public 

confidence.  Id. at 1, 8.   
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To try to achieve the first aim, the Court added full-time 

professional investigators to three large DECs responsible for 

one-fourth of the State’s caseload.  Id. at 2.  The Court also 

announced it would adopt time standards as goals for the 

completion of investigations, hearings, and other actions.  Id. 

at 13, 26, 28.  But the Court rejected the idea of a centralized 

intake office and retained the DECs and their volunteers as a 

key component of the intake and overall disciplinary process.  

Id. at 24.   

To address the goal of greater public involvement, the 

Court “increased public participation in the decisions and work 

of the system.”  Id. at 2.  In particular, the Court added 

substantially more public members to the DECs.  Id. at 3, 18.  

It also expanded the members’ role.  Going forward, the Court 

decreed, DEC Secretaries could not screen out or dismiss a 

written grievance “without the concurrence of a public member.”  

Id. at 14-15, 24.  That new requirement, codified in Rule 1:20-

3(e)(3), responded to the Michels Commission’s call for 

“oversight” of the dismissal of undocketed grievances.  See 

Michels Commission Report, supra, at 77 n.88.   

The Court’s Administrative Determinations did not address 

the other part of the Commission’s observation -- that there was 
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no right to appeal from undocketed dismissals.3  Ibid.  By 

including that language in a new rule, Rule 1:20-3(e)(6), the 

Court in effect embraced a practice that already existed.   

In short, both before and after the changes prompted by the 

Michels Commission Report, DEC Secretaries declined to docket 

the vast majority of grievances, and grievants had no right of 

appeal from those decisions.  It appears that the first sentence 

in Rule 1:20-3(e)(6), on which plaintiffs rely -- “[t]here shall 

be no appeal from a decision to decline a grievance” -- broke no 

new ground and was not a response to the backlog problem.  In 

any event, there is no basis to conclude that the OAE’s 

discretionary review of grievances that Secretaries do not 

docket would conflict with the aims of the Michels Commission.   

VI. 

For all of those reasons, we conclude that the Director of 

the OAE has authority under the court rules to review a 

grievance after a DEC Secretary has declined to docket it.  We 

anticipate that the Director will use that power sparingly to 

address novel and serious allegations of unethical conduct.  The 

Director is not required to investigate or formally respond to 

requests from grievants to pursue a matter a Secretary has not 

                     
3  The Administrative Determinations did comment on the right to 

appeal dismissals after an investigation or a hearing.  

Administrative Determinations, supra, at 24.    
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docketed.  But the Director retains the discretion to act when 

appropriate. 

Such an approach reflects the traditional balance on which 

our strong system of attorney discipline rests.  We continue to 

rely on a corps of devoted volunteers and a smaller group of 

professionals who, working in tandem, have the necessary tools 

to investigate possible ethical lapses by attorneys.  To ensure 

the strength and efficiency of the disciplinary system, we 

encourage ongoing communication between the OAE and the DECs. 

We affirm the judgment of the Appellate Division that the 

trial court lacked subject matter jurisdiction over plaintiffs’ 

complaint.  We also find that the court rules empower the OAE 

Director to review an allegation of attorney misconduct if a DEC 

Secretary declines to docket a grievance.  The OAE may therefore 

proceed to prosecute the alleged misconduct in this case. 

 

  JUSTICES LaVECCHIA, ALBIN, PATTERSON, FERNANDEZ-VINA and 

SOLOMON, and JUDGE CUFF (temporarily assigned) join in CHIEF 

JUSTICE RABNER’s opinion.     
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 4 
[Affirmed as modified by the Professional Ethics Committee on June 25, 2015.] 5 

A Florida Bar member who handles personal injury and wrongful death cases has asked 6 
the committee regarding the ethical obligations on advising clients to “clean up” their social 7 
media pages before litigation is filed to remove embarrassing information that the lawyer 8 
believes is not material to the litigation matter.  The inquirer asks the following 4 questions: 9 

1)  Pre-litigation, may a lawyer advise a client to remove posts, photos, videos, 10 
and information from social media pages/accounts that are related directly to the 11 
incident for which the lawyer is retained? 12 

2)  Pre-litigation, may a lawyer advise a client to remove posts, photos, videos, 13 
and information from social media pages/accounts that are not related directly to 14 
the incident for which the lawyer is retained? 15 

3)  Pre-litigation, may a lawyer advise a client to change social media 16 
pages/accounts privacy settings to remove the pages/accounts from public view? 17 

4)  Pre-litigation, must a lawyer advise a client not to remove posts, photos, 18 
videos and information whether or not directly related to the litigation if the 19 
lawyer has advised the client to set privacy settings to not allow public access? 20 

Rule 4-3.4(a) is applicable and states as follows: 21 

A lawyer must not: 22 

(a)  unlawfully obstruct another party's access to evidence or otherwise 23 
unlawfully alter, destroy, or conceal a document or other material that the lawyer 24 
knows or reasonably should know is relevant to a pending or a reasonably 25 
foreseeable proceeding;  nor counsel or assist another person to do any such act; 26 

The comment to the rule provides further guidance: 27 

The procedure of the adversary system contemplates that the evidence in a 28 
case is to be marshalled competitively by the contending parties.  Fair competition 29 
in the adversary system is secured by prohibitions against destruction or 30 
concealment of evidence, improperly influencing witnesses, obstructive tactics in 31 
discovery procedure, and the like. 32 

Documents and other items of evidence are often essential to establish a 33 
claim or defense.  Subject to evidentiary privileges, the right of an opposing party, 34 
including the government, to obtain evidence through discovery or subpoena is an 35 
important procedural right.  The exercise of that right can be frustrated if relevant 36 



material is altered, concealed, or destroyed.  Applicable law in many jurisdictions 37 
makes it an offense to destroy material for the purpose of impairing its availability 38 
in a pending proceeding or one whose commencement can be foreseen.  39 
Falsifying evidence is also generally a criminal offense.  Subdivision (a) applies 40 
to evidentiary material generally, including computerized information. 41 

Under these facts, the proper inquiry is whether information on a client’s social media 42 
page is relevant to a “reasonably foreseeable proceeding,” rather than whether information is 43 
“related directly” or “not related directly” to the client’s matter.  Information that is not “related 44 
directly” to the incident giving rise to the need for legal representation may still be relevant.  45 
However, what is relevant requires a factual, case-by-case determination.  In Florida, the second 46 
District Court of Appeal has determined that normal discovery principles apply to social media, 47 
and that information sought to be discovered from social media must be “(1) relevant to the 48 
case's subject matter, and (2) admissible in court or reasonably calculated to lead to evidence that 49 
is admissible in court.”  Root v. Balfour Beatty Construction, Inc.,132 So.3d 867, 869-70 (Fla. 50 
2nd DCA 2014). 51 

What constitutes an “unlawful” obstruction, alteration, destruction, or concealment of 52 
evidence is a legal question, outside the scope of an ethics opinion.  The committee is aware of 53 
cases addressing the issue of discovery or spoliation relating to social media, but in these cases, 54 
the issue arose in the course of discovery after litigation commenced.  See, Allied Concrete Co. v. 55 
Lester, 736 S.E.2d 699 (Va. 2013) (Sanctions of $542,000 imposed against lawyer and $180,000 56 
against the client for spoliation when client, at lawyer's direction, deleted photographs from 57 
client's social media page, the client deleted the accounts, and the lawyer signed discovery 58 
requests that the client did not have the accounts); Gatto v. United Airlines, 2013 WL 1285285, 59 
Case No. 10-cv-1090-ES-SCM (U.S. Dist. Ct. NJ March 25, 2013) (Adverse inference 60 
instruction, but no monetary sanctions, against plaintiff who deactivated his social media 61 
accounts, which then became unavailable, after the defendants requested access); Romano v. 62 
Steelcase, Inc. 907 N.Y.S.2d 650 (NY 2010) (Court granted request for access to plaintiff's 63 
MySpace and Facebook pages, including private and deleted pages, when plaintiff's physical 64 
condition was at issue and information on the pages is inconsistent with her purported injuries 65 
based on information about plaintiff's activities available on the public pages of her MySpace 66 
and Facebook pages).  In the disciplinary context, at least one lawyer has been suspended for 5 67 
years for advising a client to clean up the client’s Facebook page, causing the removal of 68 
photographs and other material after a request for production had been made.  In the Matter of 69 
Matthew B. Murray, 2013 WL 5630414, VSB Docket Nos. 11-070-088405 and 11-070-088422 70 
(Virginia State Bar Disciplinary Board July 17, 2013).  71 

The New York County Lawyers Association has issued NYCLA Ethics Opinion 745 72 
(2013) addressing the issue.  The opinion concludes that lawyers may advise their clients to use 73 
the highest level of privacy settings on their social media pages and may advise clients to remove 74 
information from social media pages unless the lawyer has a duty to preserve information under 75 
law and there is no violation of law relating to spoliation of evidence.  Other states have since 76 
come to similar conclusions.  See, e.g., North Carolina Formal Ethics Opinion 5 (attorney must 77 
advise client about information on social media if information is relevant and material to the 78 
client’s representation and attorney may advise client to remove information on social media if 79 
not spoliation or otherwise illegal); Pennsylvania Bar Association Opinion 2014-300 (attorney 80 



may advise client to delete information from client’s social media provided that this does not 81 
constitute spoliation or is otherwise illegal, but must take appropriate action to preserve the 82 
information); and Philadelphia Bar Association Professional Guidance Committee Opinion 83 
2014-5 (attorney may advise a client to change the privacy settings on the client’s social media 84 
page but may not instruct client to destroy any relevant content on the page).  Subsequent to the 85 
publication of the opinion, the New York State Bar Association’s Commercial and Federal 86 
Litigation Section adopted Social Media Ethics Guidelines.  Guideline No. 4.A, citing to the 87 
opinion, states as follows: 88 

A lawyer may advise a client as to what content may be maintained or made 89 
private on her social media account, as well as to what content may be “taken 90 
down” or removed, whether posted by the client or someone else, as long as there 91 
is no violation of common law or any statute, rule, or regulation relating to the 92 
preservation of information. Unless an appropriate record of the social media 93 
information or data is preserved, a party or nonparty may not delete information 94 
from a social media profile that is subject to a duty to preserve. [Footnote 95 
omitted.] 96 

The committee agrees with the NYCLA that a lawyer may advise a client to use the 97 
highest level of privacy setting on the client’s social media pages. 98 

The committee also agrees that a lawyer may advise the client pre-litigation to remove 99 
information from a social media page, regardless of its relevance to a reasonably foreseeable 100 
proceeding, as long as the removal does not violate any substantive law regarding preservation 101 
and/or spoliation of evidence.  The committee is of the opinion that if the inquirer does so, the 102 
social media information or data must be preserved if the information or data is known by the 103 
inquirer or reasonably should be known by the inquirer to be relevant to the reasonably 104 
foreseeable proceeding.   105 

The committee is of the opinion that the general obligation of competence may require 106 
the inquirer to advise the client regarding removal of relevant information from the client’s social 107 
media pages, including whether removal would violate any legal duties regarding preservation of 108 
evidence, regardless of the privacy settings.  If a client specifically asks the inquirer regarding 109 
removal of information, the inquirer’s advice must comply with Rule 4-3.4(a).  What information 110 
on a social media page is relevant to reasonably foreseeable litigation is a factual question that 111 
must be determined on a case-by-case basis.   112 

In summary, the inquirer may advise that a client change privacy settings on the client’s 113 
social media pages so that they are not publicly accessible.  Provided that there is no violation of 114 
the rules or substantive law pertaining to the preservation and/or spoliation of evidence, the 115 
inquirer also may advise that a client remove information relevant to the foreseeable proceeding 116 
from social media pages as long as the social media information or data is preserved.  117 
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The Association of the Bar of the City of New York Committee on Professional Ethics

Formal Opinion 20157: Application of Attorney Advertising Rules to LinkedIn

December 2015

TOPIC: Attorney Advertising and LinkedIn

DIGEST: An attorney’s individual LinkedIn profile or other content constitutes attorney advertising only
if it meets all five of the following criteria: (a) it is a communication made by or on behalf of the lawyer;
(b) the primary purpose of the LinkedIn content is to attract new clients to retain the lawyer for pecuniary
gain; (c) the LinkedIn content relates to the legal services offered by the lawyer; (d) the LinkedIn content
is intended to be viewed by potential new clients; and (e) the LinkedIn content does not fall within any
recognized exception to the definition of attorney advertising. Given the numerous reasons that lawyers
use LinkedIn, it should not be presumed that an attorney who posts information about herself on
LinkedIn necessarily does so for the primary purpose of attracting paying clients. For example, including
a list of “Skills,” a description of one’s practice areas, or displaying “Endorsements” or
“Recommendations,” without more, does not constitute attorney advertising.

If an attorney’s individual LinkedIn profile or other content meets the definition of attorney advertising,
the attorney must comply with the requirements of Rules 7.1, 7.4 and 7.5, including, but not limited to:
(1) labeling the LinkedIn content “Attorney Advertising”; (2) including the name, principal law office
address and telephone number of the lawyer; (3) preapproving any content posted on LinkedIn; (4)
preserving a copy for at least one year; and (5) refraining from false, deceptive or misleading statements.
These are only some of the requirements associated with attorney advertising. Before disseminating any
advertisements, whether on social media or otherwise, the attorney should ensure that those
advertisements comply with all requirements set forth in Article 7 of the New York Rules.

RULES: 1.0(a), 7.1, 7.4, 7.5, 8.4(c)

QUESTIONS:

1. Under what circumstances does an attorney’s LinkedIn profile or other content constitute an attorney
advertising?

2. If an attorney’s LinkedIn profile or other content on LinkedIn constitutes an attorney advertisement, what
obligations do the Rules of Professional Conduct impose on the lawyer?

OPINION:
                   I.            Introduction

As social networking sites grow in popularity, lawyers have struggled to apply the regulations that
govern attorney conduct to the realm of social media. Rules that were created in the analog age defy easy
extension to the digital world and, in particular, to social media content. Ethics committees tasked with
providing guidance on these issues find themselves straining to force fit the proverbial square peg of
social media into the round hole of legal ethics – with varying degrees of success. In addition, due to the
pace of technological change, bar regulators may be reluctant to amend ethics rules to incorporate social
media use, out of a legitimate concern that any such rules may become obsolete as social media
platforms develop and change.

These challenges are particularly acute when trying to apply the attorney advertising rules to social media
use. Before the advent of the Internet, attorneys who advertised their legal services were limited to fairly
traditional forms of advertising, such as newspaper or yellow pages ads, television commercials, and
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billboards. Some attorneys and law firms eschewed these forms of advertising, preferring to rely instead
on professional networking, reputation building, and wordofmouth to develop business. Today,
however, the Internet has expanded the opportunities for lawyers to grow their professional networks and
to promote themselves to a broader group of potential clients and referral sources. Even attorneys who
never considered using traditional advertising platforms are exploring Internetbased marketing options.
The most basic form of Internetbased marketing is, of course, the traditional law firm website – a
relatively static form of online communication. But attorneys and law firms are also turning to more
dynamic and interactive platforms, such as blogs, Twitter accounts, or Facebook pages. But, by far the
most popular online networking and marketing tool for individual attorneys over the past few years has
been LinkedIn. According to the ABA’s 2014 Legal Technology Survey Report, of the lawyers and law
firms that responded, 99% of large firms, 97% of midsized firms, 94% of small firms and 93% of solos
have a LinkedIn profile. LinkedIn was the most downloaded general business app among lawyers in
2014 and 2015, according to the ABA Legal Technology Survey Reports for both years.

The growing popularity of LinkedIn and other social media platforms has raised many questions about
the ethical implications of using these platforms as networking, marketing and advertising tools. These
questions can be divided into two general categories. First, what type of social media content constitutes
attorney advertising? Second, if certain social media content constitutes attorney advertising, what must
attorneys do to comply with the advertising regulations concerning such content? This Opinion attempts
to answer these questions with respect to LinkedIn profiles and other LinkedIn content.[1]

                II.            The Rules Governing Attorney Advertising
A.    What Is – and Is Not – Attorney Advertising?

Rule 1.0(a) of the New York Rules of Professional Conduct (the “Rules” or the “New York Rules”)
defines an “advertisement” as “any public or private communication made by or on behalf of a lawyer or
law firm about that lawyer or law firm’s services, the primary purpose of which is for the retention of the
lawyer or law firm.” The definition of advertisement contains an explicit exclusion: “It does not include
communications to existing clients or other lawyers.”

The comments to Rule 7.1 (the main rule that governs attorney advertising) provide more specific
guidance regarding the scope of the term “advertisement.” For example, Comment [6] makes clear that
‘[n]ot all communications made by lawyers about the lawyer or the law firm’s services are advertising.”
For a communication to fall within the definition of “advertisement,” its “primary purpose” must be for
“retention of the lawyer or law firm for pecuniary gain.” R. 7.1, Cmt. [6]. Thus, the fact that a
communication contains certain information that might also appear in an advertisement does not
necessarily make that communication an advertisement. See also Roy D. Simon, Simon’s New York Rules of
Professional Conduct Annotated, 1734 (2015 ed.) (explaining that a law firm’s right under Rule 7.4(a) to
“publicly identify” its “practice areas” applies not only to “advertisements” but to “statements that fall
outside Rule 1.0(a)’s definition of ‘advertisement’”). In other words, the content of a communication,
alone, does not necessarily make it an “advertisement.” One must also consider the attorney’s primary
purpose in making the communication, as well as its intended recipients.

The definition of an “advertisement” has certain limitations and exclusions. As noted above, it excludes
communications with other lawyers and existing clients. For the purposes of the advertising rules, the
term “existing client” is “interpreted more broadly” than the term “current client” in the context of the
conflict of interest rules. R. 7.1, Cmt. [6]. In addition, although not specified in the Rules,
“[c]ommunications to former clients that are germane to the earlier representation are not considered to
be advertising.” R. 7.1, Cmt. [7]. Further, communications with a potential client “who has expressed
interest in, and requested information about, a lawyer’s services, are not advertising.” Id. Thus, the
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restrictions on advertising do “not apply to a lawyer’s response to a prospective client who has asked the
lawyer to outline the lawyer’s qualifications to undertake a proposed retention or the terms of a potential
retention.” Id.

In this era of content marketing, the application of the attorney advertising rules to public speaking,
blogging and other educational or publishing endeavors is particularly relevant. Rule 7.1(r) provides that:
“without affecting the right to accept employment, a lawyer may speak publicly or write for publication
on legal topics so long as the lawyer does not undertake to give individual advice.” Further, a “lawyer
may accept employment that results from participation in activities designed to educate the public to
recognize legal problems, to make intelligent selection of counsel or to utilize available legal services.”
Rule 7.1(q). Comment [7] explains that “[t]opical newsletters, client alerts, or blogs intended to educate
recipients about new developments in the law are generally not considered advertising.” Further, a
“lawyer’s participation in an educational program is ordinarily not considered to be advertising because
its primary purpose is to educate and inform rather than to attract clients.” R. 7.1, Cmt. [9].

On the other hand, an educational “program might be considered to be advertising if, in addition to its
educational component, participants or recipients are expressly encouraged to hire the lawyer or law
firm.” Id. Likewise, “a newsletter, client alert, or blog that provides information or news primarily about
the lawyer or law firm (for example, the lawyer or law firm’s cases, personnel, clients or achievements)
generally would be considered advertising.” R. 7.1, Cmt. [7]. Moreover, the “circulation or distribution to
prospective clients by a lawyer of an article or report published about the lawyer by a third party is
advertising if the lawyer’s primary purpose is to obtain retentions.” R. 7.1, Cmt. [8] (emphasis added). The
comments also make clear that communications to other lawyers in “bar association publications and
other publications targeted primarily at lawyers” are not attorney advertising, “even if their purpose is the
retention of the lawyer or law firm.” R. 7.1, Cmt. [7]. This is because, as noted above, communications
with lawyers are expressly excluded from the definition of “advertisement.”

The line between attorney advertising and general marketing or branding is also discussed in the
comments. Comment [8] explains that “[s]ome communications by a law firm that may constitute
marketing or branding are not necessarily advertisements. For example, pencils, legal pads, greeting
cards, coffee mugs, Tshirts or the like with the law firm name, logo, and contact information printed on
them do not constitute ‘advertisements’ within the definition of this Rule if their primary purpose is
general awareness and branding, rather than the retention of the law firm for a particular matter.” See also
Rule 7.1, Cmt. [10] (law firm sponsoring notforprofit event may disseminate name of the law firm,
contact information, brief description of areas of practice and the fact of sponsorship of the event);
NYSBA Ethics Op. 848 (2010) (“As with general marketing materials (such as pencils, pads, and T
shirts), stating the firm’s name, logo and contact information does not change attorney communications
into advertising under the Rules “if their primary purpose is general awareness and branding, rather than
retention of the law firm for a particular matter.”) (quoting Rule 7.1, Cmt. [8]).

B.     Regulations That Apply to Attorney Advertising

Assuming a communication falls within the definition of an “advertisement,” it is subject to numerous
regulations. These regulations fall into three general categories: contentbased regulations, legibility
requirements, and procedural requirements. Although it would be impossible to discuss all of these
categories in detail in one opinion, we have attempted to provide a helpful summary.

1.      ContentBased Regulations:

The contentbased regulations can be divided into four subcategories: (1) prohibited content (information that must not
be included in the advertisement); (2) permitted content (information that may be included); (3) conditional content
(information that may be included, provided it meets certain conditions and/or is accompanied by certain disclaimers);
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and (4) mandatory content (information that must be included in some or all advertisements). Below are some
examples from each of these categories. These examples are not exhaustive, and attorneys should review Rules 7.1, 7.4
and 7.5 to familiarize themselves with the different types of contentbased regulations.

a.      Prohibited Content:

The cornerstone of New York’s attorney advertising rules is the prohibition against statements that are
“false, deceptive or misleading.” R. 7.1(a)(1). In fact, some have argued that it is the only advertising rule
we need. See APRL, 2015 Report of the Regulation of Lawyer Advertising Committee (June 22, 2015), available
at https://aprl.net/publications/downloads/APRL_2015_LawyerAdvertisingReport_062215.pdf
(proposing to replace all existing advertising rules with a single rule prohibiting lawyers from making
“false or misleading communications about the lawyer or the lawyer’s services”). All of the other
advertising rules are ostensibly in service of this paramount policy goal of ensuring that attorney
advertisements are free from misrepresentations.[2] Other prohibited content includes:

Content that would violate any New York Rule of Professional Conduct (R. 7.1(a)(2));[3]
Portrayals of fictitious law firms, the use of fictitious names to refer to lawyers not associated in a law firm, or
otherwise imply that lawyers are associated in a law firm if that is not the case (R. 7.1(c)(2));
Advertisements that “resemble legal documents” (R. 7.1(c)(4));
Use of “metatags or other hidden computer codes that, if displayed, would violate [the] Rules” (R. 7.1(g)); and
The use of a law firm name that is either a “trade name, a name that is misleading as to the identity of the
lawyer or lawyers practicing under such name, or a firm name containing names other than those of one or
more of the lawyers in the firm,” except for “deceased or retired members of the firm or of a predecessor firm”
(R. 7.5(b)).[4]

b.      Permitted Content:

The advertising rules identify certain content that lawyers are permitted to include in their
advertisements. The list of permitted content is extensive, but by no means exhaustive. Lawyers may
include other information in their advertisements that is not expressly identified as permitted content,
provided of course that the information is neither misleading nor otherwise violates a Rule. Perhaps the
most important category of permitted content is the listing of practice areas, which is permitted by Rules
7.1(b)(1) and 7.4(a). Rule 7.1(b)(1) (which governs the listing of practice areas in “advertisements,”)
provides, inter alia, that “an advertisement may include information as to …areas of law in which the
lawyer or law firm practices, as authorized by these Rules.” Rule 7.4(a) (which governs the listing of
practice areas in any public communication – not just advertisements) states that:

A lawyer or law firm may publicly identify one or more areas of law in which the lawyer or law firm
practices, or may state that the practice of the lawyer or law firm is limited to one or more areas of law
provided that the lawyer or law firm shall not state that the lawyer or law firm is a specialist or
specializes in a particular field of law, except as provided in Rule 7.4(c).[5] 

Other information expressly permitted, but not required, by the advertising rules includes, but is not
limited to:

Legal and nonlegal education, degrees and scholastic distinctions (R. 7.1(b)(1));
Dates of admission to any bar (id.);
Public offices or teaching positions (id.);
Lists of lawrelated publications authored by the lawyer (id.);
Memberships in bar associations or other professional associations, including committees (id.);
Foreign language fluency (id.);
Bona fide professional ratings (id.);
Names of clients regularly represented, provided the client gives prior written consent (R. 7.1(b)(2));
Financial and credit information, such as bank references, credit arrangements accepted, prepaid or group legal

https://aprl.net/publications/downloads/APRL_2015_Lawyer-Advertising-Report_06-22-15.pdf
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services programs in which the lawyer participates (R. 7.1(b)(3));
Nonlegal services provided (id.);
The existence of contractual relationships between the lawyer and any nonlegal service providers (id.).

c.       Conditional Content:

There are a number of statements that attorneys may include in their advertisements, provided they
comply with certain conditions. The conditions vary, depending on the type of statement or information
at issue. Several of these conditional statements are expressly identified in Rules 7.1(d) and (e). Rule
7.1(d) permits lawyers to make certain types of comparative and qualitative statements in their
advertisements, provided they comply with the conditions set forth in Rule 7.1(e). These permitted
statements include:

Statements that are reasonably likely to create an expectation about the results the lawyer can achieve;
Statements that compare the lawyer’s services to other lawyers’ services;
Testimonials or endorsements of current or former clients; and
Statements describing or characterizing the quality of the lawyer’s or law firm’s services.

Under Rule 7.1(e), the following conditions must be met before the statements listed above may be
included in an advertisement:

The statements are neither misleading nor violate any other Rule;
The statements can be factually supported on the date the advertisement is disseminated;
The statements are accompanied by the disclaimer: “Prior results do not guarantee a similar outcome” in a
manner that is “clearly legible and capable of being read by the average person, if written, and intelligible if
spoken aloud.” R. 7.1(i); and
The client gives written informed consent to any testimonial or endorsement.

Other permissible conditional statements are not expressly identified in the Rules and require the lawyer
to crossreference different Rules or subsections. For example, Rule 7.1(b)(4) permits lawyers to
advertise various types of fee arrangements. However, several other subsections of Rule 7.1 place
numerous conditions on such advertisements. See, e.g., Rules 7.1(j) (conditions on advertising fixed fee
arrangements); 7.1(l) (conditions on advertising a range of fees, hourly rates for services, or fixed fees);
7.1(m) & (n) (requirement to be bound by advertised fee for period of time); 7.1(p) (requirement to
comply with N.Y. Jud. Law 488(3)).

d.      Mandatory Content:

Certain information must be included in some or all attorney advertisements. All advertisements, for
example, must “include the name, principal law office address and telephone number of the lawyer or

law firm whose services are being offered.”[6] R. 7.1(h). Some, but not all, advertisements must “be
labeled ‘Attorney Advertising’ on the first page, or on the home page in the case of a website” [R. 7.1(f)],
in a manner that is “clearly legible and capable of being read by the average person, if written, and
intelligible if spoken aloud.” R. 7.1(i).

2.      Legibility Requirements:

Several rules are designed to ensure that required disclaimers and labels are intelligible to the public. For
example, Rule 7.1(i) states that “[a]ny words or statements required by [Rule 7.1] to appear in an
advertisement must be clearly legible and capable of being read by the average person, if written, and
intelligible if spoken aloud.” Further, “[i]n the case of a website, the required words or statements [must]
appear on the home page.” Thus, the disclaimer required by Rule 7.1(e) and the label “Attorney
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Advertising” required by Rule 7.1(f) must comply with these formatting requirements.

Similarly, Rule 7.4(c)(2) provides that the following required disclaimer language must be “prominently
made” when an attorney states that she is “certified as a specialist” in another jurisdiction: “This
certification is not granted by any governmental authority within the State of New York.” Rule 7.4(c)(3),
which became effective in 2014, explains that “prominently made” means that the advertisement (if in
writing) must be “clearly legible and capable of being read by the average person, and is in a font size at
least two font sizes larger than the largest text used to state the fact of certification” and (if spoken aloud)
must be “intelligible to the average person, and is at a cadence no faster, and a level of audibility no
lower, than the cadence and level of audibility used to state the fact of certification.”

3.      Procedural Requirements:

Lawyer advertisements are also subject to certain procedural requirements. For example:

All advertisements must be “preapproved by the lawyer or law firm” (R. 7.1(k));
A copy of all advertisements must be retained for at least three years following initial dissemination, except for
“computeraccessed communications” (id.);
Computeraccessed communications must be retained for at least one year (id.);
The contents of any website that qualifies as an “advertisement” must be “preserved upon the initial publication
of the website, any major website redesign, or a meaningful and extensive content change, but in no event less
frequently than once every 90 days” (id.); and
A lawyer is not permitted to “compensate or give any thing of value to representatives of the press, radio,
television or other communication medium in anticipation of or in return for professional publicity in a news
item” (R. 7.1(o)).[7]

             III.            Description of LinkedIn
A.    LinkedIn Profiles

LinkedIn is an online professional networking platform, which allows users to register for a free
account, upload a photograph, and set up a professional profile.[8] LinkedIn profiles are organized into
“sections,” which users can customize in a variety of ways by adding, removing, editing and reordering
the sections on their profiles. Some of the most commonly used sections are “Summary,” “Experience,”
“Education,” and “Skills & Endorsements,” but other optional sections include “Honors & Awards,”
“Volunteering Experience,” “Posts,” “Publications,” “Recommendations,” and more. Even the most basic
LinkedIn profiles generally include the attorney’s current employment information, at least some recent
employment history, and educational background.

The “Summary” section is the most versatile section of the profile, because it is a basic text box that the
user can fill with as much detail as she wants. Many attorneys use this section to describe their practice
areas, important professional affiliations, such as committee memberships or chairmanships, professional
successes or representative cases, and other information similar to that which might be included on a law
firm website. 

B.     LinkedIn “Connections” and “Groups”

Once the user has set up her profile, she can connect with other existing LinkedIn users or invite her
personal or professional contacts to join LinkedIn and connect with her. These individuals are referred to
as “Connections” on LinkedIn. There are several tools that assist users to find potential Connections on
LinkedIn. For example, LinkedIn has an algorithm that allows it to identify and suggest people the user
may know on LinkedIn. LinkedIn users can run searches for people they know on LinkedIn, using either
the basic search box or an “advanced” search function. They can send individual connection requests to
the email addresses of their contacts, or import their contact lists into LinkedIn and send bulk requests.
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This latter function should be used with extreme caution, to ensure the user does not inadvertently send
connection requests to their entire contact list.

LinkedIn users can also join “Groups” that are organized around a range of affiliations, including
educational institutions, professional organizations or associations, and personal or professional interests.
For example, an Intellectual Property attorney may choose to join three different LinkedIn Groups
comprised of law school alumnae, members of a national copyright society, and lawyers interested in
combating international human rights abuses. LinkedIn users can join existing Groups or they can start
and manage their own Groups.

C.    “Skills and Endorsements” and “Recommendations”

Two significant features of LinkedIn for the purposes of this Opinion are “Skills and Endorsements” and
“Recommendations.” The “Skills and Endorsements” feature allows LinkedIn users to endorse each other
for up to fifty Skills, through a quick, oneclick process. LinkedIn has a function that displays
suggestions for endorsing other users for particular Skills. Since it is easy to click the endorsement button
without much thought, this feature can result in users being endorsed for Skills in which they have little
or no experience. LinkedIn users can opt out of being suggested for Endorsements, by selecting that
option on their LinkedIn profile. LinkedIn users can customize their list of Skills by adding those that
more accurately reflect their practice areas and experience or deleting those that are irrelevant or
misleading. Users can also “hide” Endorsements if they feel they do not accurately reflect their skill sets
or the endorsers do not have a factual basis to make the endorsement. Users can opt out of “Skills and
Endorsements” completely by selecting that option under their LinkedIn profiles.

“Recommendations” is a feature that allows LinkedIn users to write comments or reviews about other
LinkedIn members. Recommendations can be displayed on the user’s profile or can be hidden. A
Recommendation can be withdrawn or edited by the writer at any time. Users can ask for
Recommendations by sending a request to other LinkedIn members.

D.    Interacting on LinkedIn

LinkedIn users may share information and interact with each other in a variety of ways, including:

Inviting LinkedIn members to connect, provided you have their email address;
Sending a private message to one of your LinkedIn Connections (similar to email or instant message)
Requesting that one of your LinkedIn Connections introduce you to one of their Connections;
Posting a status update or photograph to the timeline;
Liking, sharing, or commenting on another user’s status update;
Publishing articles or blog posts using LinkedIn’s publishing feature (currently called “Pulse”);
Posting messages, links or information in a LinkedIn Group and interacting with other members of the Group;
Endorsing the Skills of other LinkedIn users; and
Writing or requesting “Recommendations” from other LinkedIn users.

E.     Privacy Controls on LinkedIn

LinkedIn has multiple privacy and notification settings, which can be customized in a variety of ways.
Although it would be impossible for this Opinion to cover all of these, the following is a list of the most
relevant privacy options:

Visibility of LinkedIn profile: Users can choose whether to display their LinkedIn profile – or particular
sections and elements of their profile – to members of the public or limit visibility of their profile to other
members of LinkedIn;
Visibility of connections: Users can select whether their list of Connections is visible to other connections;
Visibility of activity feed: Users can choose whether the actions they perform on LinkedIn can be seen by all



4/25/2016 New York City Bar Association  Formal Opinion 20157: Application of Attorney Advertising Rules to LinkedIn

http://www.nycbar.org/ethics/ethicsopinionslocal/2015opinions/2350formalopinion20157applicationofattorneyadvertisingrulestolinkedin?tmpl=compo… 8/15

LinkedIn users or only Connections;
Visibility of profile views: Users can choose what someone sees when viewing their profiles;
Following updates: Users can select whether their status updates can be followed by all LinkedIn users or only
Connections; and
Blocking: Users can block other LinkedIn members from viewing their profiles.

             IV.            Applying the Definition of Attorney Advertising to LinkedIn

For an attorney’s LinkedIn profile or other content to be subject to the advertising regulations, it must fit
within the definition of an “Advertisement” and it must not be subject to any exceptions or exclusions
from that definition. Accordingly, to constitute advertising, the LinkedIn content must meet all five of the
following criteria: (a) it must be made by or on behalf of the lawyer; (b) its primary purpose must be for
the retention of the lawyer by new clients for pecuniary gain; (b) the LinkedIn content must relate to the
legal services offered by the lawyer; (c) its intended audience must be potential new clients; and (d) the
LinkedIn content must not fall within a recognized exception or exclusion to the definition of attorney
advertising. We discuss each of these criteria in turn.

A.    Is the LinkedIn Communication Made “By or on Behalf of the Lawyer”?

Most LinkedIn content clearly meets this criteria, because it is usually created and posted by the lawyer
herself. Even if the content is created and posted by a third party, such as a marketing consultant or
assistant, it is still being done “on behalf of the lawyer.”

There are, however, two categories of LinkedIn content that are arguably generated by third parties:
Endorsements and Recommendations. Although the lawyer has the power to add particular Skills, which
are then displayed to third parties to select as Endorsements, the act of endorsing is done by someone
other than the lawyer. Likewise, although a lawyer may request a Recommendation, the third party is free
to decline or accede to the request. The NYSBA Ethics Committee recently opined that a “client’s freely
given review or rating [on Avvo] is not an ‘advertisement’ within the definition in Rule 1.0(a) because
the review is not made ‘by or on behalf’ of the lawyer.” NYSBA Ethics Op. 1052 (2015) (concluding
that a lawyer may offer clients a financial incentive to rate and review the lawyer on Avvo).

Unlike Avvo, however, LinkedIn does not have an option to give a negative rating, only an
“Endorsement,” which is equivalent to a positive rating. In other words, as on Facebook, there is only a
“thumbs up” option, but not “thumbs down” option. Further, LinkedIn does not invite objective
“reviews” but “Recommendations,” which have an inherent positive connotation. More to the point,
LinkedIn gives the attorney power to hide Recommendations, making it highly unlikely that a LinkedIn
profile will contain a negative or even a neutral review. The Committee’s conclusion in Opinion 1052 –
that ratings and reviews are not made “by or on behalf of the lawyer” – was based on the fact that the
client was free to give a negative, positive, or neutral rating or review, which is not the case for LinkedIn
Endorsements and Recommendations. On that basis, we distinguish Opinion 1052, and conclude that
LinkedIn Endorsements and Recommendations constitute communications made “by or on behalf of the
lawyer.”

B.     What Is the “Primary Purpose” of the Lawyer’s LinkedIn Profile or Content?

For a communication to constitute attorney advertising, it must have as its primary purpose the retention
of the lawyer for pecuniary gain. See NYSBA Ethics Op. 1009 (2014) (noting that each communication
must “be assessed in light of the circumstances of its circulation” to determine whether “its primary
purpose is to obtain clients”) (citing NYSBA Ethics Op. 873 (2011)). This definition recognizes that a
communication may have multiple purposes, one of which may be to attract new clients. As Professor
Simon notes in his treatise on the New York Rules, “a communication can have several significant or
substantial purposes but only one ‘primary’ purpose.” Roy D. Simon, Simon’s New York Rules of Professional
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Conduct Annotated, 25 (2015 ed.); see also NYSBA Ethics Op. 1039 (2014) (observing that for a
communication to constitute an “advertisement,” retention of the lawyer by a client must be “the primary
purpose,” not merely “a primary purpose”) (emphasis in original).

Yet, before we can determine the “primary purpose” of a communication, we must first understand whose
“purpose” or intent we are considering. It is not immediately apparent whether the drafters of Rule 1.0(a)
intended to articulate a purely subjective standard (i.e. did the attorney believe the primary purpose of her
communication was to attract clients?), an objective standard (i.e. would a reasonable person believe the
primary purpose of the communication was to attract clients, regardless of the attorney’s subjective
intent?), or a hybrid subjectiveobjective standard (i.e. did the attorney reasonably believe her primary
purpose was to attract clients?). The comments to Rule 1.0 offer no guidance on this issue.

Ethics opinions interpreting the term “primary purpose” tend to gloss over this threshold question,
referring to the “purpose” or “intent” of the communication itself, rather than the intent of the individual
making the communication. See, e.g., NYSBA Ethics Op. 848 (2011) (discussing the “intent of the
communication” as one of the relevant factors). Nevertheless, these opinions suggest that “intent” refers
to the intent of the lawyer making the communication, although that subjective intent may be inferred
from the circumstances and the content of the communication. See, e.g., NYSBA Op. 1009 (2014) (“It
seems clear from the nature of the press releases and the tweets that their primary purpose is to secure clients.”)
(emphasis added); NYSBA Ethics Op. 967 (2013) (“Since the inquirer’s blog will not discuss legal
matters and it appears that the inquirer does not intend to solicit clients for a law practice, the blog will not be
considered an advertisement even though its name indicates that the author is an attorney.”) (emphasis
added).

In NYSBA Ethics Op. 873, for example, the Committee addressed whether an attorney was ethically
permitted to offer a prize for people to join his online social network. For the prize offer to be considered
an “advertisement,” the Committee explained, “the communication offering the prize must be for the
‘primary purpose’ of the inquirer’s retention.” NYSBA Ethics Op. 873. “The fact that business
development might be the inquirer’s ultimate goal in offering the prize would not trigger the Rules on
advertising any more than it would trigger those Rules if, for example, the inquirer were to join a local
Chamber of Commerce, Kiwanis Club, or bar association, or if the inquirer were to take other steps to
expand the inquirer’s personal social circle, with the aim of meeting potential new clients.” Id. (emphasis added).

This language suggests that the Committee was focused on identifying the lawyer’s subjective goals in
offering the prize, and attempting to determine which of those goals was his “primary purpose” (i.e. his
subjective interest in widening his social network versus his more attenuated – though still subjective –
goal of attracting new clients down the line).[9] Nevertheless, in evaluating whether the prize offer was
an advertisement, the Committee looked to the content of the communication as evidence of the lawyer’s
subjective intent, and drew a distinction between a prize offer that expressly mentioned the lawyer’s
services and one that did not. Thus, the Committee explained:

If the prize offer is merely posted on the [lawyer’s] own social networking sites and people gain a chance
to win the prize simply by connecting with the [lawyer] – not for retaining the [lawyer] – it is not likely
to be an “advertisement” even if the site elsewhere identifies the inquirer as an attorney. If, however, the
prize offer itself describes the [lawyer] as an attorney or describes the [lawyer’s] legal services or law firm (or both), the
prize offer would be an “advertisement” subject to all of the strictures of Rule 7.1, such as the mandatory use
of the label “Attorney Advertising.” (emphasis added).

We conclude that the “primary purpose” standard refers to the subjective intent of the lawyer who makes
the communication, but that this intent may be inferred – at least in certain instances – from other factors,
including the content of the communication and the audience for the communication.
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It should not be presumed that an attorney who posts information about herself on LinkedIn necessarily
does so for the primary purpose of attracting paying clients. Whether that is her primary purpose depends
on how she uses LinkedIn, who her Connections are, and what type of information she posts. We also
cannot ignore the relevance of the type of platform LinkedIn is and its effectiveness as an advertising
tool. Social networking websites are – if used for business development at all – primarily a form of
indirect marketing. In light of this objective reality, it is likely that many attorneys who use LinkedIn
have purposes that are not primarily about attracting paying clients. A lawyer’s objectives in using
LinkedIn may include, among other things:

Networking with college and law school classmates, former coworkers, other colleagues;
Networking with current or former clients;
Networking with people who have similar interests;
Tracking the career developments of friends and colleagues;
Sharing the lawyer’s own career developments with LinkedIn Connections;
Keeping uptodate on developments in the lawyer’s practice areas or other areas of interest;
Publishing and sharing articles, blog posts, or other content relating to the lawyer’s practice areas or interests;
Maintaining a dynamic online “resume”;
Job searching;
Having a digital substitute for a traditional business card;
Enhancing the lawyer’s “brand” or reputation; and
Publicizing the lawyer’s expertise and availability for speaking engagements, press interviews, articles, and
other opportunities to expand her reputation as an expert on a particular subject matter.

Given LinkedIn’s many possible uses, there should be clear evidence that a lawyer’s primary purpose is to
attract paying clients before concluding that her LinkedIn profile constitutes an “advertisement.” In this
regard, we differ sharply from Opinion 748 issued by the Professional Ethics Committee of the New
York County Lawyer’s Association (“NYCLA”), which concluded that “if an attorney chooses to include
information such as practice areas, skills, endorsements, or recommendations, the attorney must treat his or
her LinkedIn profile as attorney advertising and include appropriate disclaimers pursuant to Rule 7.1.”
NYCLA Ethics Op. 748 (2015) (emphasis added). This conclusion focuses exclusively on the content of a
LinkedIn profile, and ignores the other factors that must be considered in determining whether a
communication is an “advertisement,” such as the primary purpose of the communication and the
intended audience. Including a list of “Skills” or a description of one’s practice areas, without more, is
not an advertisement. Likewise, displaying Endorsements and Recommendations can have several
purposes, beyond the goal of attracting paying clients. Accordingly, the inclusion of Endorsements or
Recommendations does not, without more, make the lawyer’s LinkedIn profile an “advertisement.”

C.    Does the Lawyer’s LinkedIn Profile or Other Content Relate to the Legal Services Offered by
the Lawyer?

For many lawyers, their individual LinkedIn profiles consist of their current employment, some recent
employment history, contact information, and educational background. In our view, this information,
alone, merely constitutes biographical and employment information, and does not relate to the legal
services offered by the lawyer.

Certain other types of LinkedIn content also do not meet this criteria. For example, status updates, blog
posts, or articles about legal developments or other topics, which a lawyer posts or shares on LinkedIn,
do not relate to her legal services. See NYSBA Ethics Op. 1062 (2015) (“Materials may not be considered
advertising as defined in Rule 1.0(a) if they are ‘topical newsletters, client alerts, or blogs intended to
educate recipients about new developments in the law’”); N.Y. State 967 (2013) (blog written by an
attorney is not an “advertisement” if the primary purpose of the blog is not retention of the attorney).
Thus, if an attorney links to an article or blog post or directly publishes content through LinkedIn’s
“Pulse” feature, those activities would not be communications related to the lawyer’s services. Likewise,



4/25/2016 New York City Bar Association  Formal Opinion 20157: Application of Attorney Advertising Rules to LinkedIn

http://www.nycbar.org/ethics/ethicsopinionslocal/2015opinions/2350formalopinion20157applicationofattorneyadvertisingrulestolinkedin?tmpl=comp… 11/15

online discussions with other LinkedIn members, including postings to a LinkedIn Group, are not related
to the lawyer’s legal services, even if the subject matter relates to one of her practice areas. See NYSBA
Ethics Op. 899 (2011) (responding to legal questions on the Internet is not an advertisement, unless the
response expressly encourages the reader to retain the lawyer’s services.).

On the other hand, if the lawyer includes additional information, such as a description of her practice
areas or a list of Skills that are relevant to her legal practice, that content would relate to the lawyer’s
legal services and would, thus, meet this third element of the definition of “advertisement.” Displaying
an Endorsement of a Skill that is relevant to a lawyer’s legal practice would also meet this criteria. For
example, if a lawyer displays an endorsement for “litigation” or “matrimonial” or “appeals,” that is
information that relates to her legal services. On the other hand, an endorsement for “writing” or “public
speaking” or “technology” does not necessarily relate to her legal services and may not fulfill that
element of the definition. Likewise, a Recommendation from a client or colleague that describes a
positive experience working with the lawyer or touts her legal prowess would meet this criteria, because
it relates to the lawyer’s legal services. But a Recommendation that describes the lawyer’s commitment
to public service, social justice or volunteerism does not relate to the legal services offered by the lawyer
to clients.

D.    Who Is the Intended Audience for the Lawyer’s LinkedIn Profile or Other Content?

An important factor in determining whether a lawyer’s LinkedIn content is an “advertisement” is its
intended audience. The following factors may be relevant to this assessment:

Who are the lawyer’s LinkedIn Connections and how active is she in expanding her list of
Connections? Is the lawyer connected primarily to friends, family members, other lawyers, and/or
current or former clients, or does she have a significant number of Connections who are potential
new clients for her legal services? Does she actively seek out new Connections with individuals
who may be potential clients and request introductions from her Connections to those types of
individuals?
What types of LinkedIn Groups does the lawyer join and how active is she? Does the lawyer
belong to LinkedIn Groups that are likely to include a significant proportion of potential clients for
her legal services, and does she interact regularly with other members of those Groups?
What elements of her LinkedIn profile are visible to the public? Do the lawyer’s privacy settings
allow members of the public to view profile information that appears designed to attract new
clients, such as detailed descriptions of her practice areas and Recommendations relating to her
legal services, or are these features restricted to her Connections?

If the lawyer generally limits her Connections to other lawyers, friends, family, current clients or former
clients, or if she is not particularly active in trying to expand her list of Connections, these may be
indications that she does not use LinkedIn primarily as a tool to attract new business. Likewise, if she is
not a member of any Groups that target her potential client base or she is not particularly active in such
Groups, that may also suggest a lack of intent to advertise her services to potential clients. Although not
dispositive, a lawyer’s privacy settings may be an indication of whether she intends her profile to be
found by potential clients who are searching for an attorney online.

E.     Does the LinkedIn Profile or Other Content Fall Into a Recognized Exception to the
Definition of “Advertisement”?

Assuming a lawyer’s LinkedIn content meets all of the criteria discussed above – i.e. it is a
communication that relates to the lawyer’s services and is primarily for the purpose of attracting new
clients for pecuniary gain – it constitutes attorney advertising, unless it falls within a recognized
exception to the definition of an “advertisement.” As discussed above, these exceptions are as follows:
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It is a communication with another lawyer or an existing client;
It is a communication with a former client that is germane to the former representation;
It is a communication in response to an inquiry from a potential client regarding the lawyer’s services;
It constitutes general marketing or branding, the purpose of which is to raise awareness about the lawyer’s
services, rather than retention of the lawyer for a particular matter; or
It consists of topical or educational information, including information about legal developments in the lawyer’s
practice area, unless it expressly encourages retention of the lawyer.

                V.            What Are a Lawyer’s Ethical Obligations With Respect to Advertisements on
LinkedIn?

As discussed above, the advertising regulations fall generally into three categories: contentbased
regulations, legibility requirements, and procedural requirements. Supra, at II.B. Below, we discuss
examples from each of these categories as they relate to advertising on LinkedIn. These are only some of
the advertisement requirements; attorneys should review the rules to ensure that all of their
advertisements, including those on LinkedIn and other social media platforms, comply with the
advertising regulations.

A.    The “Attorney Advertising” Label

Assuming a lawyer’s LinkedIn profile or other content falls within the definition of an “advertisement,”
the lawyer must include the language “Attorney Advertising,” as required by Rule 7.1(f). What is unclear
from the Rule is where this language must appear on LinkedIn. The Rule specifies that, “in the case of a
website,” the language must appear “on the home page.” But LinkedIn and other social networking sites
are not like traditional websites, in that they are dynamic platforms and do not have a static “homepage.”

In the absence of a specific rule, therefore, we conclude that the attorney should use reasonable judgment
as to where to place the required language, provided it is “clearly legible and capable of being read by the
average person.” R. 7.1(i). One option is to include the language in the “Summary” section of the
LinkedIn profile. Alternatively, if the communication that constitutes an “advertisement” is contained in
a specific update, post or message (and not in the attorney’s LinkedIn profile itself), the “Attorney
Advertising” label may be placed in that update, post or message. The attorney is not required to post a
general “Attorney Advertising” label on her LinkedIn profile in that situation.

B.     Name, Principal Law Office Address, and Telephone Number

Any attorney advertisement must include the name, principal law office address, and telephone number
of the lawyer. R. 7.1(h). It is not uncommon for LinkedIn profiles to contain this information already,
and, since there is a designated section for “Contact Info,” this is a relatively simple requirement to meet.
Obviously, an attorney can include this information in a different section if she chooses, provided it
meets the legibility requirements discussed above.

C.    PreApproval of Advertising Content

All advertising content on LinkedIn must be “preapproved” by the lawyer. R. 7.1(k). This is a good
policy to follow, even if the LinkedIn content does not fall within the definition of an “advertisement.”
Lawyers should never rely on marketing professionals or other nonlawyers to approve advertising
content without independently reviewing it to ensure that it complies with the advertising rules.

D.    Preserving Advertising Content

According to Rule 7.1(k), a copy of all advertisements must be retained for at least three years following
their initial dissemination, except for “computeraccessed communications,” which must be retained for
at least one year. A “computeraccessed communication” is one that is disseminated through “the use of a
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computer or related electronic device, including but not limited to, web sites, weblogs, search engines,
electronic mail, banner advertisements, popup and popunder advertisements, chat rooms, list servers,
instant messaging, or other internet presences, and any attachments or links related thereto.” R. 1.0(c).
Based on this definition, we conclude that advertisements posted on LinkedIn are “computeraccessed
communications” and need only be retained by the lawyer for one year from the date of initial
publication. See NYSBA 2015 Social Media Guidelines, at 7 (“[S]ocial media posts that are deemed
‘advertisements,’ are ‘computeraccessed communications, and their retention is required only for one
year.’”) (quoting NYSBA Ethics Op. 1009 (2014)).

Rule 7.1(k) also provides that the contents of any website that qualifies as an “advertisement” must be
“preserved upon the initial publication of the website, any major website redesign, or a meaningful and
extensive content change, but in no event less frequently than once every 90 days.” In our view, this
requirement does not apply to individual profiles on LinkedIn, except in the rare circumstance where an
attorney’s entire profile constitutes an “advertisement.” Provided any specific advertisements posted on
LinkedIn are preserved for at least one year, as discussed above, there is no separate requirement to
preserve the LinkedIn profile on a regular basis.

E.     Avoiding False, Deceptive or Misleading Communications

A lawyer may not post any advertisement on LinkedIn that “contains statements or claims that are false,
deceptive or misleading.” R. 7.1(a). However, this requirement to avoid false, deceptive or misleading
statements exists, regardless of whether the communication is an “advertisement.” R. 8.4(c) (lawyers
shall not “engage in conduct involving dishonesty, fraud, deceit or misrepresentation”).

Thus, all content that an attorney posts on LinkedIn – or any other social media platform – must be
truthful and accurate. For example, attorneys should not list practice areas or skills in which they have
little or no experience. See, e.g., In re Dickey, 396 S.C. 500 (S.C. 2012). In addition, we concur with the
conclusion in NYCLA Ethics Op. 748 that attorneys are responsible for periodically monitoring third
party Endorsements and Recommendations on LinkedIn “at reasonable intervals” to ensure that they are
“truthful, not misleading, and based on actual knowledge.” See also NYSBA 2015 Social Media
Guidelines, at 9 (“A lawyer must ensure the accuracy of thirdparty legal endorsements,
recommendations, or online reviews posted to the lawyer’s social media profile” and “must periodically
monitor and review such posts for accuracy and must correct misleading or incorrect information posted
by clients or other thirdparties.”).

CONCLUSION:

An attorney’s individual LinkedIn profile or other content constitutes attorney advertising if it meets all
five of the following criteria: (a) it is a communication made by or on behalf of the lawyer; (b) the
primary purpose of the LinkedIn content is to attract new clients to retain the lawyer for pecuniary gain;
(c) the LinkedIn content relates to the legal services offered by the lawyer; (d) the LinkedIn content is
intended to be viewed by potential new clients; and (e) the LinkedIn content does not fall within any
recognized exception to the definition of attorney advertising. Given the numerous ways that lawyers use
LinkedIn, it should not be presumed that the primary purpose an attorney’s LinkedIn content is to attract
new clients for pecuniary gain, unless it contains express language or other equally compelling evidence
to support that conclusion.

If an attorney’s LinkedIn profile or other content meets the definition of attorney advertising, the attorney
must comply with the requirements of Rules 7.1, 7.4 and 7.5, including, but not limited to: (1) labeling
the LinkedIn content “Attorney Advertising”; (2) including the name, principal law office address and
telephone number of the lawyer; (3) preapproving any content posted on LinkedIn; (4) preserving a copy
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for at least one year; and (5) refraining from false, deceptive or misleading statements. These are only
some of the requirements associated with attorney advertising. Before disseminating any advertisements,
whether on social media or otherwise, the attorney should ensure that those advertisements comply with
all requirements set forth in Article 7 of the New York Rules.

December 2015

[1] Although this Opinion focuses on LinkedIn, many of the principles may be applicable to other social
networking sites.

[2] For example, the requirement to include “Attorney Advertising” on certain types of advertisements is
intended  to  ensure  the  public  is  not  misled,  particularly  when  it  is  not  clear  from  the  format  of  the
communication that it is an advertisement. See R. 7.1, Cmt. [5] (“The ‘Attorney Advertising’ label serves
to dispel any confusion or concern that might be created when nonlawyers receive letters or emails from
lawyers.”).

[3]  This  includes  content  that  would  be  considered  a  prohibited  solicitation  in  violation  of  Rule  7.3.
While this Opinion addresses LinkedIn content in the context of attorney advertising, we are not opining
on whether any LinkedIn content also constitutes  solicitation under Rule 7.3. Attorneys  should  review
Rule  7.3  and  its  Comments  to  ensure  that  their  communications  on  LinkedIn  also  comply  with  the
solicitation rules.

[4] It should be noted that Rule 7.5 (which governs “professional notices, letterheads, and signs”) is not
exclusively an advertising rule. It applies to all such forms of communication by lawyers, whether or not
they fall within Rule 1.0(a)’s definition of an “advertisement.”

[5]  This  opinion  will  not  discuss  in  detail  the  limitations  on  the  use  of  the  term  “specialist”  or
“specializes” except for  the following observations. First,  those limitations apply regardless of whether
the communication constitutes an “advertisement.” Thus, New York attorneys should avoid using those
terms in their LinkedIn profiles or elsewhere except as permitted by Rule 7.4(c). Second, we agree with
the  conclusion  in  NYCLA  Ethics  Op.  748  that  listing  practice  areas  under  the  heading  “Skills”  or
“Experience” does not “constitute a claim to be a specialist under Rule 7.4.” We also agree with guidance
in the NYSBA 2015 Social Media Guidelines, which states that “a lawyer may include information about
the  lawyer’s  experience  elsewhere,  such  as  under  another  heading  or  in  an  untitled  field  that  permits
biographical information to be included.” NYSBA 2015 Social Media Guidelines, at 78.

[6] For lawyers who operate “virtual” law practices, the street address of a shared office space or even a
website  address  may  fulfill  the  “principal  law  office  address”  requirement.  See  NYCBA  Formal  Op.
20142 (2014) (permitting lawyers to use the street address of a shared “virtual” office space); N.Y. State
Op. 1025 (2014) (permitting lawyers to use a website address as their “principal law office address”).

[7] Of  course,  a  lawyer may  pay  “for  advertising  and  communications  permitted  by  [the] Rules”  and
“may  compensate  employees,  agents  and  vendors  who  are  engaged  to  provide  marketing  or  client
development  services,  such as publicists, public  relations personnel, marketing personnel  and web  site
designers.” R. 7.2, Cmt. [1].

[8] This Opinion contains a description of LinkedIn and its main features as of the publication date. This
Opinion addresses only  individual LinkedIn profiles and not LinkedIn pages created  for a company. As
with any social media platform, LinkedIn’s features and terminology can change at any time. In addition
to the free version, LinkedIn offers a paid “premium” version, but most individual attorneys do not use
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this option. LinkedIn also offers additional features, such as job listings, paid advertising and marketing
solutions,  and  online  courses,  and  will  likely  continue  to  add  and  remove  features  as  the  platform
develops. This  opinion does not  specifically  address  the premium version or  these  additional  features,
except to note that merely paying for additional features, including advertising and marketing solutions,
does not, by itself, convert a communication on LinkedIn into an “advertisement.” The communication
must still meet the definition of an “advertisement” under the Rules.

[9] At first glance, NYSBA Ethics Op. 1039 (2014) suggests that the attorney’s subjective opinion may
not  be  the  decisive  factor  in  determining  her  primary  purpose  in making  a  particular  communication.
There, the inquiring lawyer published a blog that provided legal and publishing information to authors.
She stated in her inquiry that her blog “is labeled an ‘attorney advertisement’ because a primary purpose
of the blog is to advertise her services.” NYSBA Ethics Op. 1039 (emphasis in original). The Committee
noted that the definition of “advertisement” requires that “the primary purpose must be the retention of
the  lawyer  or  law  firm.”  Id.  (emphasis  in  original).  The  Committee  concluded  that  the  attorney’s
precautionary approach to labeling her blog “attorney advertisement” was “not dispositive” as to whether
the blog was,  in  fact,  an “advertisement” under  the definition  in Rule 1.0(a).  Id. Upon closer analysis,
however, it appears that the Committee’s conclusion was based, not on a rejection of the attorney’s own
subjective view of her primary purpose, but on the Committee’s uncertainty as  to whether  the attorney
had correctly applied the definition of the term “advertisement” to her blog.
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TOPIC:  The ethical implications of attorney profiles on LinkedIn 

DIGEST:  Attorneys may maintain profiles on LinkedIn, containing information such as 
education, work history, areas of practice, skills, and recommendations written by other 
LinkedIn users.  A LinkedIn profile that contains only one’s education and current and 
past employment does not constitute Attorney Advertising.  If an attorney includes 
additional information in his or her profile, such as a description of areas of practice or 
certain skills or endorsements, the profile may be considered Attorney Advertising, and 
should contain the disclaimers set forth in Rule 7.1.  Categorizing certain information 
under the heading “Skills” or “Endorsements” does not, however, constitute a claim to be 
a “Specialist” under Rule 7.4, and is accordingly not barred, provided that the 
information is truthful and accurate.      

Attorneys must ensure that all information in their LinkedIn profiles is truthful and not 
misleading, including endorsements and recommendations written by other LinkedIn 
users.  If an attorney believes an endorsement or recommendation is not accurate, the 
attorney should exclude it from his or her profile.  New York lawyers should periodically 
monitor and review the content of their LinkedIn profiles for accuracy. 

RULES OF PROFESSIONAL CONDUCT:  7.1 and 7.4 

OPINION 

LinkedIn, the business-oriented social networking service, has grown in popularity in 
recent years, and is now commonly used by lawyers.  The site provides a platform for 
users to create a profile containing background information, such as work history and 
education, and links to other users they may know based on their experience or 
connections.  Lawyers may use the site in several ways, including to communicate with 
acquaintances, to locate someone with a particular skill or background—such as a law 
school classmate who practices in a certain jurisdiction for assistance on a matter—or to 
keep up-to-date on colleagues’ professional activities and job changes.  

The site also allows users and their connections to list certain skills, interests, and 
accomplishments, creating a profile similar to a resume or law firm biography.  Users can 
list their own experience, education, skills, and interests, including descriptions of their 
practice areas and prior matters.  Other users may also “endorse” a lawyer for certain 
skills—such as litigation or matrimonial law—as well as write a recommendation as to 
the user’s professional skills. 1  

                                                 
1 This opinion addresses the fields, headings, and protocols of LinkedIn as they exist on the date of this 
opinion.  The committee cannot anticipate changes or additions to this or other social networking sites, and 
limits this analysis to the site as of the date of this opinion. 
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This opinion addresses the ethical implications of LinkedIn profiles: specifically, whether 
a LinkedIn Profile is considered “Attorney Advertising,” when it is appropriate for an 
attorney to accept endorsements and recommendations, and what information attorneys 
should include (and exclude) from their LinkedIn profiles to ensure compliance with the 
New York Rules of Professional Conduct.2 

*** 

LinkedIn allows a user to provide objective, biographical information such as one’s 
“Education” and “Experience,” as well as subjective information, such as “Skills,” 
“Endorsements,” and “Recommendations.”  LinkedIn users can control the fields they 
choose to populate.  Some users may only list education and work experience, while 
other users may include more extensive information, such as skills, endorsements, and 
recommendations.  Furthermore, the information in one’s profile visible to others may 
vary depending on the whether the viewer located the profile through an external search 
engine such as Google, whether the viewer is logged in to LinkedIn on the computer 
being used, or whether the viewer is “connected” on LinkedIn to the person whose profile 
he or she is viewing.   

In light of the varied information an attorney may provide on his or her profile, and 
which information is visible to online users, the use of LinkedIn raises concerns about 
what aspects of an attorney’s profile constitute “Attorney Advertising,” which is subject 
to specific ethical rules, and what aspects do not.  The New York Rules of Professional 
Conduct define attorney advertising as “communications made in any form about the 
lawyer or the law firm’s services, the primary purpose of which is retention of the lawyer 
or law firm for pecuniary gain as a result of the communication. RPC 7.1.  The rules 
further delineate what information an attorney may include in an advertisement—such as 
education, past experience, fee arrangements, testimonials or endorsements (NYRPC 
7.1(b), (d))—and what information an attorney may not include in an advertisement—
such as undisclosed paid endorsements or certain trade names.  RPC 7.1(c).  Online 
advertisements must be labeled “Attorney Advertising” “on the first page, or on the home 
page in the case of a website” (Id. at 7.1(f)) and any advertisement containing statements 
about the lawyer’s services, testimonials, or endorsements must include the disclaimer 
“[p]rior results do not guarantee a similar outcome.”  Id. at 7.1(e)(3).  

The comments to the rules make clear that “[n]ot all communications made by lawyers 
about the lawyer or the law firm’s services are advertising”  as the advertising rules do 
not encompass communications with current clients or former clients germane to the 
client’s earlier representation. RPC 7.1, Cmt. [6].  Likewise, communications to “other 
lawyers . . . are excluded from the special rules governing lawyer advertising even if their 
purpose is the retention of the lawyer or law firm.”  Id.  Cmt. [7]. 

                                                 
2 This opinion is limited to the committee’s analysis of the New York Rules of Professional Conduct.  
Attorneys should be aware that other jurisdictions may have different ethical rules, and should consult 
those rules where appropriate.  
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Applying these rules to LinkedIn profiles, it is the opinion of this Committee that a 
LinkedIn profile that contains only biographical information, such as a lawyer’s 
education and work history, does not constitute an attorney advertisement.  An attorney 
with certain experience such as a Supreme Court clerkship or government service may 
attract clients simply because the experience is impressive, or knowledge gained during 
that position may be useful for a particular matter.  As the comments to the New York 
Rules of Professional Conduct make clear, however, not all communications, including 
communications that may have the ultimate purpose of attracting clients, constitute 
attorney advertising.  Thus, the Committee concludes that a LinkedIn profile containing 
only one’s education and a list of one’s current and past employment falls within this 
exclusion and does not constitute attorney advertising.3 

The additional information that LinkedIn allows users to provide beyond one’s education 
and work history, however, implicates more complicated ethical considerations.  First, do 
LinkedIn fields such as “Skills” and “Endorsements” constitute a claim that the attorney 
is a specialist, which is ethically permissible only where the attorney has certain 
certifications set forth in RPC 7.4?  Second, even if certain statements do not constitute a 
claim that the attorney is a specialist, do such statements nonetheless constitute attorney 
advertising, which may require the disclaimers set forth in RPC 7.1? 

a. Specialization 

New York Rule of Professional Conduct 7.4 prohibits an attorney from identifying 
herself as a “specialist” or “specializ[ing] in a particular field of law” unless the attorney 
has been certified by an appropriate organization or jurisdiction.  RPC 7.4(a)–(c).  The 
New York State Bar Association (NYSBA), interpreting the New York Rules of 
Professional Conduct, concluded in a 2013 opinion that “a lawyer or law firm listed on a 
social media site may . . . identify one or more areas of law practice [but] to list those 
areas under a heading of ‘Specialties’ would constitute a claim that the lawyer or law 
firm ‘is a specialist or specializes in a particular filed of law,’” and would likely run afoul 
of Rule 7.4, unless the attorney’s certifications meet the requirements of that Rule.  See 
NYSBA Ethics Opinion 972 (June 26, 2013). 

While NYSBA has addressed the ethical implications of the heading “Specialties,” the 
applicability of these guidelines to LinkedIn fields such as “Skills,” “Endorsements,” and 
“Recommendations” has not been previously addressed in New York.  Further 
complicating this question is the fact that LinkedIn profile headings are not chosen by 
users.  The LinkedIn website provides certain default fields, from which users can choose 
to add to their profiles.  NYSBA advises users who are concerned about these headings to 
consider avoiding them entirely, by “includ[ing] information about the lawyer’s 
experience elsewhere, such as under another heading or in an untitled field that permits 
biographical information to be included.” Social Media Ethics Guidelines of the 

                                                 
3 Of course, as with all statements made by an attorney, either to a client, an adversary, or a judge, the 
biographical information must be truthful and not misleading.  See RPC 7.1, Cmt. [6]. 
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Commercial Federal Litigation Section of the New York State Bar Association at 4 (Mar. 
18, 2014) available at http://www.nysba.org/workarea/DownloadAsset.aspx?id=47547.  

With respect to skills or practice areas on lawyers’ profiles under a heading, such as 
“Experience” or “Skills,” this Committee is of the opinion that such information does not 
constitute a claim to be a specialist under Rule 7.4.  The rule contemplates advertising 
regarding an attorney’s practice areas, noting that an attorney may “publicly identify one 
or more areas of law in which the lawyer or law firm practices, or may state that the 
practice of the lawyer or law firm is limited to one or more areas of law, provided that the 
lawyer or law firm shall not state that the lawyer or law firm is a specialist or specializes 
in a particular field of law, except as provided in Rule 7.4(c).”  RPC 7.4(a).  This 
provision contemplates the distinction between claims that an attorney has certain 
experience or skills and an attorney’s claim to be a “specialist” under Rule 7.4.  
Categorizing one’s practice areas or experience under a heading such as “Skills” or 
“Experience” therefore, does not run afoul of RPC 7.4, provided that the word 
“specialist” is not used or endorsed by the attorney, directly or indirectly.  Attorneys 
should periodically monitor their LinkedIn pages at reasonable intervals to ensure that 
others are not endorsing them as specialists.      

b. Endorsements and Recommendations 

Endorsements and recommendations written by other LinkedIn users raise additional 
ethical considerations.  While these endorsements and recommendations originate from 
other users, they nonetheless appear on the attorney’s LinkedIn profile.  The ethical 
treatment of endorsements and recommendations depends on who is considered to “own” 
the endorsement and recommendation: the author of the endorsement or recommendation 
or the person whose profile is enhanced by it.   

Because LinkedIn gives users control over the entire content of their profiles, including 
“Endorsements” and “Recommendations” by other users (by allowing an attorney to 
accept or reject an endorsement or recommendation), we conclude that attorneys are 
responsible for periodically monitoring the content of their LinkedIn pages at reasonable 
intervals.  To that end, endorsements and recommendations must be truthful, not 
misleading, and based on actual knowledge pursuant to Rule 7.1.  For example, if a 
distant acquaintance endorses a matrimonial lawyer for international transactional law, 
and the attorney has no actual experience in that area, the attorney should remove the 
endorsement from his or her profile within a reasonable period of time, once the attorney 
becomes aware of the inaccurate posting.  If a colleague or former client, however, 
endorses that attorney for matrimonial law, a field in which the attorney has actual 
experience, the endorsement would not be considered misleading.  The Pennsylvania Bar 
Association, interpreting the Pennsylvania Rules of Professional Conduct, reached a 
similar conclusion in a 2014 opinion, emphasizing that an attorney must “monitor his or 
her social networking websites, [] verify the accuracy of any information posted, [and] 
remove or correct any inaccurate endorsements. . . . This obligation exists regardless of 
whether the information was posted by the attorney, by a client, or by a third party.”  
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Pennsylvania Bar Association Formal Op. 2014-300, “Ethical Obligations for Attorneys 
Using Social Media,” at 12.  While we do not believe that attorneys are ethically 
obligated to review, monitor and revise their LinkedIn sites on a daily or even a weekly 
basis, there is a duty to review social networking sites and confirm their accuracy 
periodically, at reasonable intervals.     

c. LinkedIn Profiles as “Attorney Advertising” and Appropriate Disclaimers 

Finally, if an attorney chooses to include information such as practice areas, skills, 
endorsements, or recommendations, the attorney must treat his or her LinkedIn profile as 
attorney advertising and include appropriate disclaimers pursuant to Rule 7.1.  As 
discussed above, not all communications are advertising, and a LinkedIn profile 
containing nothing more than biographical information would  not ordinarily be 
considered an advertisement.  But a LinkedIn profile that includes subjective statements 
regarding an attorney’s skills, areas of practice, endorsements, or testimonials from 
clients or colleagues is likely to be considered advertising.   

Attorneys who wish to include this information should review Rule 7.1 to determine the 
appropriate language to include in their profiles.  While the Committee declines to 
provide guidelines for all potential profile content, the Committee provides the following 
recommendations for attorneys’ consideration and directs attorneys to review Rule 7.1 
before creating or significantly amending their LinkedIn profiles. 

If an attorney’s LinkedIn profile includes a detailed description of practice areas and 
types of work done in prior employment, the user should include the words “Attorney 
Advertising” on the lawyer’s LinkedIn profile.  See RPC 7.1(f).  If an attorney also 
includes (1) statements that are reasonably likely to create an expectation about results 
the lawyer can achieve; (2) statements that compare the lawyer’s services with the 
services of other lawyers; (3) testimonials or endorsements of clients; or (4) statements 
describing or characterizing the quality of the lawyer’s or law firm’s services, the 
attorney should also include the disclaimer “Prior results do not guarantee a similar 
outcome.”  See RPC 7.1(d) and (e).  Because the rules contemplate “testimonials or 
endorsements,” attorneys who allow “Endorsements” from other users and 
“Recommendations” to appear on one’s profile fall within Rule 7.1(d), and therefore 
must include the disclaimer set forth in Rule 7.1(e).  An attorney who claims to have 
certain skills must also include this disclaimer because a description of one’s skills—even 
where those skills are chosen from fields created by LinkedIn—constitutes a statement 
“characterizing the quality of the lawyer’s [] services” under Rule 7.1(d). 

Conclusion 

Attorneys may maintain profiles on LinkedIn, containing information such as education, 
work history, areas of practice, skills, and recommendations written by other LinkedIn 
users.  A LinkedIn profile that contains only one’s education and current and past 
employment does not constitute Attorney Advertising.  If an attorney includes additional 
information in his or her profile, such as a description of areas of practice or certain skills 
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or endorsements, the profile may be considered Attorney Advertising and should contain 
the disclaimers set forth in Rule 7.1.  Categorizing certain information under the heading 
“Skills” or “Endorsements” does not, however, constitute a claim to be a “Specialist” 
under Rule 7.4, and is accordingly not barred, provided that the information is truthful 
and accurate.      

Attorneys must ensure that all information in their LinkedIn profiles, including 
endorsements and recommendations written by other LinkedIn users, is truthful and not 
misleading.  If an attorney believes an endorsement or recommendation is not accurate, 
the attorney should exclude it from his or her profile.  New York lawyers should 
periodically monitor and review the content of their LinkedIn profiles for accuracy. 
 



ETHICS OPINION 972

New York State Bar Association 

Committee on Professional Ethics 

Opinion 972 (6/26/13) 

Topic: Listing in social media 

Digest: Law firm may not list its services under heading of “Specialties” on a social media site, and

lawyer may not do so unless certified as a specialist by an appropriate organization or governmental

authority. 

Rule: 7.4 

FACTS 

1. The inquiring lawyer’s firm has created a page on LinkedIn, a professional network social media

site. A firm that lists itself on the site can, in the “About” segment of the listing, include a section

labeled “Specialties.” The firm can put items under that label but cannot change the label itself.

However, the firm can, in the “About” segment, include other sections entitled “Skills and Expertise,”

“Overview,” “Industry,” and “Products & Services.” 

QUESTION 

2. When a lawyer or law firm provides certain kinds of legal services, and is listed on a social media

site that includes a section labeled “Specialties,” may the lawyer or law firm use that section to

describe the kinds of services provided? 

OPINION 

3. The New York Rules of Professional Conduct allow lawyers and law firms to make statements about

their areas of practice, but the Rules also limit the wording of such statements: 

A lawyer or law firm may publicly identify one or more areas of law in which the lawyer or the

law firm practices, or may state that the practice of the lawyer or law firm is limited to one or

more areas of law, provided that the lawyer or law firm shall not state that the lawyer or law

firm is a specialist or specializes in a particular field of law, except as provided in Rule 7.4(c). 



Rule 7.4(a) (emphasis added). The exception in Rule 7.4(c) allows a lawyer to state the fact of

certification as a specialist, along with a mandated disclaimer, if the lawyer is certified as a specialist

in a particular area by a private organization approved for that purpose by the American Bar

Association, or by the authority having jurisdiction over specialization under the laws of another state

or territory.[1] 

4. A lawyer or law firm listed on a social media site may, under Rule 7.4(a), identify one or more areas

of law practice. But to list those areas under a heading of “Specialties” would constitute a claim that

the lawyer or law firm “is a specialist or specializes in a particular field of law” and thus, absent

certification as provided in Rule 7.4(c), would violate Rule 7.4(a). See N.Y. State 559 (1984) (under the

Rule’s similar predecessor in Code of Professional Responsibility, it would be improper for lawyer to

be listed in law school alumni directory cross-referenced by “legal specialty”). We do not in this

opinion address whether the lawyer or law firm could, consistent with Rule 7.4(a), list practice areas

under other headings such as “Products & Services” or “Skills and Expertise.” 

5. If a lawyer has been certified as a specialist in a particular area of law or law practice by an

organization or authority as provided in Rule 7.4(c), then the lawyer may so state if the lawyer

complies with that Rule’s disclaimer provisions, which have undergone recent change.[2] However,

Rule 7.4(c) does not provide that a law firm (as opposed to an individual lawyer) may claim

recognition or certification as a specialist, and Rule 7.4(a) would therefore prohibit such a claim by a

firm.  

CONCLUSION 

6. A law firm may not list its services under the heading “Specialties” on a social media site. A lawyer

may not list services under that heading unless the lawyer is certified in conformity with the

provisions of Rule 7.4(c). 

(22-13) 

[1] Also, Rule 7.4(b) allows a lawyer admitted to patent practice before the United States Patent and

Trademark Office to use a designation such as “Patent Attorney.” This opinion does not address the

particular circumstances of such patent attorneys. 

[2] In Hayes v. Grievance Comm. of the Eighth Jud. Dist., 672 F. 3d 158 (2d Cir. 2012), the Court

struck down two parts of the Rule’s required disclaimers. One part was the language that

“certification is not a requirement for the practice of law in the State of New York and does not

necessarily indicate greater competence than other attorneys experienced in this field of law.”

Subsequently, by order dated June 25, 2012, the Appellate Divisions deleted that language from the

required disclaimers. (The other part of the originally required disclaimers – that a certifying

organization is not affiliated with a governmental authority, or alternatively that certification granted

by another government is not recognized by any New York governmental authority – remains in

http://www.nysba.org/AM/Template.cfm?Section=Ethics_Opinions&template=/CM/ContentDisplay.cfm&ContentID=245016#_ftn1
http://www.nysba.org/AM/Template.cfm?Section=Ethics_Opinions&template=/CM/ContentDisplay.cfm&ContentID=245016#_ftn2
http://www.nysba.org/AM/Template.cfm?Section=Ethics_Opinions&template=/CM/ContentDisplay.cfm&ContentID=245016#_ftnref1
http://www.nysba.org/AM/Template.cfm?Section=Ethics_Opinions&template=/CM/ContentDisplay.cfm&ContentID=245016#_ftnref2


place.) The Hayes court also held that Rule 7.4's requirement that disclaimers be “prominently made”

was unconstitutionally void for vagueness as applied to the plaintiff. In a memorandum dated May 31,

2013, the Unified Court System requested comments from interested persons with respect to

defining the term “prominently made.” A lawyer asserting a specialty risks violation of Rule 7.4(c) if

the social media site does not satisfy the requirement of “prominently” making the required

disclaimer. See Rule 8.4(a) (violation of Rules “through the acts of another”). 
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ETHICS OPINION 1009

New York State Bar Association 

Committee on Professional Ethics

Opinion 1009 (5/21/2014) 

Topic:    Advertising; solicitation; press releases and tweets regarding shareholder litigation 

Digest:    Press releases and tweets directed to potential clients in shareholder suits constitute

advertising and solicitation. They are thus subject to retention requirements, and, if directed to New

York recipients, are also subject to filing requirements. The tweets must be labeled “attorney

advertising” but are not prohibited by the rule against interactive solicitation.

Rules:    1.0(a) & (c); 7.1(f) & (k); 7.3; 8.5(b) 

FACTS 

 

1.      Inquirer is a New York attorney who works for a firm based in a different state. The firm focuses

its practice on shareholder litigation, and the companies and lawsuits in question are sited in various

states. 

2.      The firm distributes press releases concerning new investigations or lawsuits, and potential

clients sometimes contact the firm after seeing such releases. The inquiry states that the releases “are

generally issued through an outlet such as Business Wire, PR Newswire or other electronic wire

service.” The firm also sends out “tweets” to alert recipients to the press releases. 

 

3.      According to the inquiry, the general purposes of the press releases are “to inform shareholders

of the case or investigation” and to enable potential clients to contact the firm “for a potential

attorney-client engagement.” The inquiry attaches sample press releases, all of which are labeled

“Attorney advertising,” and some of which indicate that shareholders may contact the firm

concerning their legal rights and remedies with respect to the specific cases described. 

QUESTIONS 

 

4.      If a law firm issues press releases to inform potential clients of new investigations or actions,

and sends “tweets” to alert recipients to the press releases, then are the press releases and tweets

“advertisements” governed by Rule 7.1, and if so, (a) must copies be retained for one year or three

years; and (b) must the tweets be labeled “attorney advertising”? 



5.      Are such press releases and tweets “solicitations” governed by Rule 7.3, and if so, (a) must

copies be filed with the attorney disciplinary committee, and (b) are the tweets a permissible form of

solicitation? 

       

OPINION

A.       Advertising issues under Rule 7.1 

 

6.      Lawyer conduct in using and disseminating advertisements is subject to Rule 7.1 of the New

York Rules of Professional Conduct (the “Rules”).[1] Under Rule 1.0(a), the term “advertisement”

means (subject to exceptions not relevant here) “any public or private communication made by or on

behalf of a lawyer or law firm about that lawyer or law firm’s services, the primary purpose of which is

for the retention of the lawyer or law firm.” The communication is to be assessed in light of the

circumstances of its circulation, and if its primary purpose is to obtain clients, then it is an

advertisement for purposes of the Rules. See, e.g., N.Y. State 873 (2011). 

7.      It seems clear from the nature of the press releases and the tweets that their primary purpose is

to secure clients. Such communications are therefore advertisements under the Rules. As such, they

can serve potential clients by educating them as to their need for legal advice and helping them

obtain an appropriate lawyer, and can serve lawyers by enabling them to attract clients. See Rule 7.1,

Cmt. [3] (indicating “principal purposes” of advertising). 

8.      Because press releases and tweets constitute lawyer advertising, they are subject to pre-

approval and retention requirements. Rule 7.1(k) provides that all advertisements “shall be pre-

approved by the lawyer or law firm.” It also provides that a copy of an advertisement “shall be

retained for a period of not less than three years following its initial dissemination,” but specifies an

alternate one-year retention period for advertisements contained in a “computer-accessed

communication,” and specifies another retention scheme for web sites. Rule 1.0(c) defines

‘‘computer-accessed communication’’ to mean any communication made by or on behalf of a lawyer

or law firm that is disseminated through the use of a computer or related electronic device, including,

but not limited to, web sites, weblogs, search engines, electronic mail, banner advertisements, pop-

up and pop-under advertisements, chat rooms, list servers, instant messaging, or other internet

presences, and any attachments or links related thereto. 

       

9.      The releases will be disseminated through wire services. We understand that such wire services

typically distribute the releases to a wide variety of media, usually in full-text and without alteration.

Even if the lawyers and wire services distribute the press releases by electronic means in the first

instance, it does not follow that the alternative one-year retention period applies. Distribution by the

wire services is merely the beginning of a pipeline of information that is intended to find its way into

all kinds of mass media, including not only web sites and social networks but also newspapers,

magazines and trade journals.  Accordingly, the press releases at issue do not appear to constitute

“computer-accessed communication[s]” subject to the alternative one-year retention period. 

http://dms/EXECUTIVE/Kmcnary/Ethics%20Folder/Formal%20Opinions/Opns%20984%20-%20Present/Opn%201009.doc#_ftn1


10.  We reach a different conclusion as to the tweets. These are disseminated by computer and

resemble the examples in Rule 1.0(c). It is conceivable that the tweets could ultimately be reproduced

in a newspaper or some other non-electronic format, but that is not their intended route of

distribution. The tweets are therefore computer-accessed communications, and their retention is

required only for one year. 

11.  Rule 7.1(f) provides that advertisements must be labeled as “Attorney Advertising” unless they

appear in certain specified media such as newspapers, radio, television, or billboards, or are “made in

person pursuant to Rule 7.3(a)(1).” We next consider the applicability of Rule 7.1(f) to the tweets

described in the inquiry.[2] 

12.  The tweets do not appear in any of the media that are explicitly exempted from the labeling

requirement in Rule 7.1(f). They would be exempt only if they constituted advertisements “made in

person pursuant to Rule 7.3(a)(1).” That provision generally prohibits certain forms of interactive

solicitation – those made in person, by telephone, or by “real-time or interactive computer-accessed

communication” – but allows those otherwise prohibited forms when “the recipient is a close friend,

relative, former client or existing client.” For present purposes, we need not determine the precise

scope of this exemption from the labeling requirement.[3] Even if the exemption can apply to real-

time or interactive computer-accessed communication, the tweets in question do not appear to come

within that category.  See infra ¶22.  And even if they did, the exemption would still not apply. The

inquirer has not suggested that access to the tweets would be limited to existing or former clients, or

friends and relatives, nor does such a limitation seem plausible given the goal of directing potential

new clients to the press releases. Because the tweets would not be in any of the categories

exempted from Rule 7.1(f), they would need to include the “Attorney Advertising” label. 

B.        Solicitation issues under Rule 7.3 

13.  The threshold question is whether the press releases and tweets are “solicitations,” a term

defined in relevant part as  

      any advertisement [1] initiated by or on behalf of a lawyer or law firm [2] that is directed to,

or targeted at, a specific recipient or group of     recipients, or their family members or legal

representatives, [3] the primary purpose of which is the retention of the lawyer or law firm, and

[4] a significant motive for which is pecuniary gain.

Rule 7.3(b) (numbering added); see Rule 7.3, Cmt. [2] (elaborating on the four elements). 

14.  We have already noted (supra ¶7) that the press releases and tweets are advertisements, the

primary purpose of which is to obtain retention of the lawyer or firm. It is also clear from the inquiry

and the context that the press releases and tweets are initiated by or on behalf of the lawyer or law

firm, and are motivated by desire for pecuniary gain. Whether they are solicitations thus depends on

whether they are “directed to, or targeted at, a specific recipient or group of recipients, or their

family members or legal representatives.” 

http://dms/EXECUTIVE/Kmcnary/Ethics%20Folder/Formal%20Opinions/Opns%20984%20-%20Present/Opn%201009.doc#_ftn2
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15.  The Comments to Rule 7.3 point out a few ways in which communications can be directed to, or

targeted at, specific recipients. First, they can be directed to specific recipients by their mode of

transmission (such as through telephone calls, mail, email, or in-person contact), which is not the case

here. See Rule 7.3, Cmt. [3]. 

16.  “Second, an advertisement in public media such as newspapers, television, billboards, web sites

or the like is a solicitation if it makes reference to a specific person or group of people whose legal

needs arise out of a specific incident to which the advertisement explicitly refers.” Rule 7.3, Cmt. [3].

This is an exception to the general rule that “an advertisement in public media such as newspapers,

television, billboards, web sites or the like is presumed not to be directed to or targeted at a specific

recipient or recipients.” Rule 7.3, Cmt. [4]. This exception is triggered by reference to people with

legal needs arising from a “specific incident,” which is “a particular identifiable event (or a sequence

of related events occurring at approximately the same time and place) that causes harm to one or

more people.” Rule 7.3, Cmt. [5]. The harm caused by a “specific incident” to which a solicitation

relates will often be physical but may also be economic.[4] 

17.  Third, an advertisement in a public medium that is aimed at a specific group of people, such as

those injured by a defective medical device or medication, is a solicitation even if the potential

claimants were injured “over a period of years.” In such cases the claims arise “at disparate times and

places” and do not relate to one specific incident so as to trigger the “blackout” provisions of Rule

7.3(e). Nonetheless, the advertisements are solicitations because they make reference to, and are

“intended to be of interest only to,” the potential claimants. Rule 7.3, Cmt. [6]. 

18.  An advertisement in a public medium, seeking retention and pecuniary gain, does not become a

solicitation “simply because it is intended to attract potential clients with needs in a specified area of

law” such as shareholder litigation. See Rule 7.3, Cmt. [4]. But the advertisement does become a

solicitation if it is directed to or targeted at the specific group of recipients who held shares in a

particular company on particular dates. From the sample press releases submitted with the inquiry, it

appears that at least some refer to a “specific incident” in the management of the companies in

question, and to groups of shareholders whose legal needs, the advertisements suggest, arise out of

that specific incident. But even if a shareholder suit alleges misconduct too extended in time and

place as to constitute a single incident, it can nevertheless be described in a press release that makes

reference to, and is “intended to be of interest only to,” the potential claimants. Accordingly, the

press releases and tweets at issue here are “solicitations” subject to the requirements of Rule 7.3. 

19.  A filing requirement applies to solicitations that are “directed to a recipient in this State.” Rule

7.3(c); see Rule 7.3(c), Cmt. [8] (“Solicitations by a lawyer admitted in New York State directed to or

targeted at a recipient or recipients outside of New York State are not subject to the filing and

related requirements set out in Rule 7.3(c).”). If a press release or tweet is targeted at the

shareholders of a particular company, the lawyer may or may not know those shareholders’ identities

and residences. A lawyer’s solicitation is not “directed” to a New York recipient if the lawyer has no

reason to be aware that New York residents are in fact among the target audience. But Rule 7.3(c)

would apply if the lawyer knows that the intended audience includes any New York residents, or if the

existence of such persons would be apparent from the size or nature of the company. Cf. Rule 1.0(k)

(“A person’s knowledge may be inferred from circumstances.”). 

http://dms/EXECUTIVE/Kmcnary/Ethics%20Folder/Formal%20Opinions/Opns%20984%20-%20Present/Opn%201009.doc#_ftn4


20.  The remaining issue is whether the tweets violate the rule that prohibits solicitation through

certain interactive forms of contact. A lawyer may not engage in solicitation “by in-person or

telephone contact, or by real-time or interactive computer-accessed communication unless the

recipient is a close friend, relative, former client or existing client.” Rule 7.3(a)(1). The policy is one of

protecting potential clients: 

Paragraph (a) generally prohibits in-person solicitation, which has historically been disfavored

by the bar because it poses serious dangers to potential clients. For example, in-person

solicitation poses the risk that a lawyer, who is trained in the arts of advocacy and persuasion,

may pressure a potential client to hire the lawyer without adequate consideration. These same

risks are present in telephone contact or by real-time or interactive computer-accessed

communication and are regulated in the same manner.

Rule 7.3, Cmt. [9]. 

21.  As noted in ¶12 supra, it does not appear that the tweets would go only to close friends,

relatives, former clients or existing clients. Accordingly, the tweets would be impermissible if they

were to constitute “real-time or interactive computer-accessed communication.” The tweets do

constitute computer-accessed communications, see ¶10 supra, but that leaves open the question

whether those communications are also “real-time or interactive.” This concept is addressed in

Comment [9] to Rule 7.3:

Ordinary email and web sites are not considered to be real-time or interactive communication.

Similarly, automated pop-up advertisements on a web site that are not a live response are not

considered to be real-time or interactive communication. Instant messaging, chat rooms, and

other similar types of conversational computer-accessed communication are considered to be

real-time or interactive communication. 

22.  Our understanding is that the broadly distributed tweets contemplated here, as currently used

and in contrast to instant messaging or chat rooms, generally do not involve live responses. In that

sense the tweets are more like ordinary email or web site postings. Because the tweets should not be

considered real-time or interactive communication, Rule 7.3 does not prohibit them. 

CONCLUSION

23.  The subject press releases and tweets constitute “advertisements” and are thus subject to

retention requirements. Copies of the press releases must be retained for three years. The tweets

must be labeled “attorney advertising” and copies must be retained for one year. The press releases

and tweets also are “solicitations” and are thus subject to filing requirements if directed to recipients

in New York. The tweets are not prohibited by the rule against interactive solicitation. 

(14-14)

 



[1] The inquiry notes that the proposed conduct has connections to jurisdictions other than New York:

the inquirer’s firm is based in another state, and the companies involved in the derivative suits, and

the lawsuits themselves, may be in any state. Although the inquirer is admitted to practice only in

New York, in some circumstances ethics rules from other jurisdictions could apply. If the advertising

and solicitations in question are “in connection with” a proceeding that has already been filed in court

in a jurisdiction other than New York, and the inquirer has been admitted to practice before that

court for purposes of that proceeding, then that jurisdiction’s ethical rules would govern unless the

rules of the court provide otherwise. See Rule 8.5(b)(1). But when there is not yet any particular forum

for a lawsuit, the New York rules will generally apply to the inquirer’s conduct (no matter where the

firm is based), because the inquirer is licensed to practice only in New York. See Rule 8.5(b)(2)(i). And

of course New York rules will also apply to the inquirer’s conduct as to any lawsuit that has been filed

in New York. In this opinion we limit our analysis to the latter two situations and apply the New York

rules of ethics. We also note that beyond the general provisions of Rule 8.5, one of the Rules at issue

here includes more specific provisions as to its own applicability. See Rule 7.3(c) (discussed infra ¶19)

and Rule 7.3(i). 

[2] Whether press releases must be labeled as attorney advertising may depend on the

circumstances. See Rule 7.1, Cmt. [5] (explaining that the label is not necessary for advertising in

newspapers or on television or for “similar communications that are self-evidently advertisements,”

such as “press releases transmitted to news outlets” as to which there is no risk of confusion). The

inquirer has already chosen to apply the label to the press releases in question, and has not asked us

whether such labeling is required, so we do not opine on that issue. 

[3] Read literally, the exemption could apply only to those solicitations that are permissible under Rule

7.3(a)(1) even though they are made “in person.” However, the exemption has also been read more

broadly to apply to all solicitations permitted under Rule 7.3(a)(1), including those by real-time or

interactive computer-accessed communication. See Simon’s New York Rules of Professional Conduct

Annotated 1377 (2013 ed.). 

[4] “Specific incidents include such events as traffic accidents, plane or train crashes, explosions,

building collapses, and the like.” Rule 7.3, Cmt. [5] (emphasis added). But as quoted above, this

comment also includes more general language explaining that – for purposes of the definition of

solicitation – a specific incident occurs when events closely connected in time and place cause

“harm.” Comment [5] also refers to “a specific incident involving potential claims for personal injury

or wrongful death,” but that reference is for the different purpose of describing the scope of the 30-

and 15-day “blackout” provisions of Rule 7.3(e), which are explicitly limited to such claims. 
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ETHICS OPINION 1049

New York State Bar Association 

Committee on Professional Ethics

Opinion 1049 (3/2/15)

Topic:  Solicitation

Digest:  A. Where a potential client posts a message on a website asking to be contacted by a lawyer

about a particular legal problem, a New York lawyer may respond in the manner invited by the

potential client.  A response invited by the potential client does not constitute "solicitation," but a

communication about the services of the lawyer or law firm for the purposes of securing retention

would constitute "advertising."  B.  An attorney may post on a website to solicit plaintiffs for a case,

unless the post relates to a specific incident involving potential claims for personal injury or wrongful

death and is disseminated before the end of the cooling off period in Rule 7.3(e).  The communication

is subject to the Rules on attorney advertising. If the post referred to a specific incident, it also would

constitute a solicitation and Rule 7.3, including the filing requirements of Rule 7.3(c), would apply as

well. 

Rules: 1.0(a) & (c), 7.1, 7.1(f), (h) & (k), 7.3(a), (b), (c) & (e) 

FACTS

1. An attorney frequents internet websites, such as Reddit and Twitter, which allow members to

post questions about a variety of issues.  A non-lawyer has posted a message on such a website

describing a legal problem, and asking to be contacted by a lawyer who can help with the problem.  

2. Our understanding of such social networking sites is that they are forums where registered

community members can submit content, such as text posts.  For example, in the case of Reddit,

content is divided into categories, including a subcategory called "discussion based" that enables

members to submit questions to other community members.  Members can post comments about

the submission, and respond back and forth in a thread or conversation-tree of written comments.

 Similarly, in the case of Twitter, users may post and read short messages posted by users, but

members receive messages directly only from those they are “following,” that is, from those with

whom they have signed up to receive such messages.  

QUESTIONS

3. A.  May an attorney respond by email or through a social media website to an individual who

posts about a specific problem on an internet forum or other similar website and who asks to be

contacted by a lawyer about that problem to discuss undertaking a representation?



 B.  May an attorney who wishes to find plaintiffs for a potential case post an invitation on a third-

party website, such as Reddit or Twitter, for individuals to contact him if they experienced a particular

problem?  If so, what requirements must be followed?

OPINION

Responding to a Request from a Potential Client Seeking Counsel

4. The first question asks whether an attorney may contact an individual by email or through a

social media website, such as on Twitter or Reddit, to discuss undertaking a representation, based on

the individual’s posting on the internet site, which includes a request to be contacted by a lawyer

about the individual’s problem.

5.   The threshold issue is whether such a contact would constitute "solicitation" of, or

"advertising" directed to, the potential client by the lawyer.  If the contact constitutes an

"advertisement" as defined in Rule 1.0(a), then the contents must comply with Rule 7.1 of the New

York Rules of Professional Conduct (the "Rules"), including the requirements for labeling as

"advertising," retention of copies for specified periods and inclusion of the address and telephone

number of the lawyer’s “principal law office.” See Rule 7.1(f), (h), (k).  If the advertisement has

additional characteristics that transform it into a "solicitation" as defined in Rule 7.3(b), then (1) the

lawyer may not solicit the potential client by in-person or telephone contact, or by "real-time or

interactive computer-accessed communication,"1  unless the recipient is a close friend, relative,

former client or existing client, see Rule 7.3(a)(1), and (2) the solicitation must comply with Rule 7.3(c),

including the restrictions on communications relating to a specific incident involving potential claims

for personal injury or wrongful death.  Moreover, the lawyer must file a copy of the solicitation at the

time of its dissemination with the attorney disciplinary committee of the judicial district or

department where the lawyer or law firm maintains its principal office, see Rule 7.3(c)(1).   

6. Rule 7.3(b) defines "solicitation" for purposes of Rule 7.3 as:

[A]ny advertisement initiated by or on behalf of a lawyer or law firm that is directed to, or

targeted at, a specific recipient or group of recipients . . . the primary purpose of which is the

retention of the lawyer or law firm, and a significant motive for which is pecuniary gain.  It does

not include a proposal or other writing prepared and delivered in response to a specific

request of a prospective client. 

Thus, in order to constitute a solicitation, the communication must first be an advertisement.

7.  The term "advertisement" is defined in Rule 1.0(a) as:

[A]ny public or private communication made by or on behalf of a lawyer or law firm about that

lawyer or law firm's services, the primary purpose of which is for the retention of the lawyer or

law firm.  It does not include communications to existing clients or other lawyers.



A communication to discuss the lawyer or law firm's services (as opposed to merely discussing the

client’s legal problem, as set forth below in paragraphs 12 and 13) is advertising, as long as the

primary purpose of the communication is to secure retention of the lawyer or law firm and the

potential client is not an existing client of the lawyer or law firm.  Since we have been told that the

purpose of contacting the potential client would be to secure retention, any discussion of the lawyer

or law firm's services would constitute an "advertisement."  But would it also constitute "solicitation"

as defined in Rule 7.3(b), quoted above?2

8. The definition of "solicitation" in Rule 7.3(b) makes an important distinction between

communications initiated by the lawyer and those initiated by a potential client.  That is, solicitation is

an advertisement directed at a specific recipient that is initiated by or on behalf of a lawyer or law

firm.  Where a potential client contacts the lawyer to discuss a possible engagement, any response

the lawyer makes to the contact does not constitute "solicitation."  This distinction is made clear in

Comment [2] to Rule 7.3, which says: "A ‘solicitation’ means any advertisement . . . that is initiated by

a lawyer or law firm (as opposed to a communication made in response to any inquiry initiated by a

potential client)".  This distinction also existed in the former Code of Professional Responsibility

between 1970 and 1999.  See DR 2-103 (prohibiting a lawyer from seeking professional employment

from a person who has not sought advice regarding employment of the lawyer).  

9. We note that the final sentence of Rule 7.3(b) states that a lawyer's proposal or other writing in

response to a specific request of a prospective client does not constitute "solicitation."  We believe

the reference to written responses to "requests for proposals" provides a safe harbor, and is not the

exclusive means of responding to a request for communication initiated by the client. 

10. When a potential client requests contact by a lawyer, either by contacting a particular lawyer or

by broadcasting a more general request to unknown persons who may include lawyers, any ensuing

communication by a lawyer that complies with the terms of the invitation was not initiated by the

lawyer within the meaning of Rule 7.3(b).3  Thus, if the potential client invites contact by Twitter or

email, the lawyer may respond by Twitter or email.  But the lawyer could not respond by telephone,

since such contact would not have been initiated by the potential client.  See N.Y. State 1014 (2014).

 If the potential client invites contact by telephone or in person, the lawyer's response in the manner

invited by the potential client would not constitute "solicitation."

11. In N.Y. State 1014, the inquirer was contacted by a current client (a detainee in a detention

center), was given the name and telephone number of a potential client (another detainee), and was

told that the potential client would like the lawyer to contact him to discuss his defense.  We opined

that the prohibition of Rule 7.3 against in-person or telephone solicitation was not applicable, since

the contact had been initiated by the potential client. We said:



The provisions of Rule 7.3(a)(1) which prohibit "in-person or telephone" solicitation (with

exceptions not here pertinent) are also inapplicable.  Solicitation is advertising initiated by or

on behalf of a lawyer.  Comment 2 to Rule 7.3 further emphasizes the point that to be

solicitation the contact must be initiated by the lawyer.  The Comment provides that

solicitation means an advertisement "that is initiated by a lawyer or law firm (as opposed to a

communication made in response to an inquiry initiated by a potential client.)" . . . .  If upon the

initial contact with the potential client it is apparent that the potential client did not request to

be contacted by the lawyer, the lawyer must cease the conversation as further contact would

constitute proscribed solicitation under Rule 7.3(a)(1).

12. Here, since the potential client initiated the communication through a posting on the internet,

any response by the inquirer in the manner invited by the potential client would not constitute

"solicitation."  We further conclude that a communication that merely discussed the client's legal

problem would not constitute advertising either.  However, a communication by the lawyer that went

on to describe the services of the lawyer or his or her law firm for the purposes of securing retention

would constitute "advertising."  In that case, the  lawyer would need to comply with Rule 7.1,

including the requirements for labeling as "advertising" on the “first page” of the post or in the

subject line, retention for one-year (in the case of a computer-accessed communication) and inclusion

of the law office address and phone number. See Rule 7.1(f), (h), (k).  

13. The definition of “advertising” must be applied with some measure of common sense.  In a strict

sense, every communication between a lawyer and a potential client prior to actual retention is for

the “primary purpose” of being retained.  But not every email in the back-and- forth between the

potential client and the lawyer, such as a discussion of the steps the lawyer would take in a particular

case, a response to a particular question from the potential client about the lawyer’s experience or

the negotiation of the fees that the lawyer would charge in that case, needs to be labeled “Attorney

Advertising” and contain the lawyer’s law office address.  For example, Comment [7] to Rule 7.1

states:

Communications, such as proposed retainer agreements or ordinary correspondence with a

prospective client who has expressed interest in, and requested information about, a lawyer’s

services, are not advertising.  Accordingly, the special restrictions on advertising and

solicitation would not apply to a lawyer’s response to a prospective client who has asked the

lawyer to outline the lawyer’s qualifications to undertake a proposed retention or the terms of

a potential retention.

In this case, however, we believe that the initial communication between lawyer and client in which

the lawyer describes his or her capabilities and experience in response to a broadly disseminated

request by the potential client meets both the express terms and the purpose of the definition.

14. Since the inquiry here asks whether the lawyer may reply using the internet website or email, the

reply would be in writing and thus compliance with the labeling, retention and address requirements

described above in paragraph 12 would be straight-forward.  We do not address how those

requirements might be applied to a permitted non-written reply in response to the client’s request. 



Soliciting Clients on Twitter or Reddit

15. The second question asks whether the inquirer may post an invitation on a third-party website,

such as Twitter or Reddit, for individuals to contact the lawyer if they have experienced a particular

problem.  In N.Y. State 1009 we held that a post on a third-party website, such as Twitter or Reddit, is

not a real-time or interactive computer-accessed communication.  Since that type of invitation does

not generally constitute solicitation, the issue is whether the content of the attorney's post could

transform it into a solicitation under Rule 7.3(b), thus subjecting the post to the requirements of Rule

7.3.  

16. As noted above, Rule 7.3(b) defines "solicitation" as an “advertisement initiated by or on behalf

of a lawyer or law firm that is directed to, or targeted at, a specific recipient or group of recipients . .

. the primary purpose of which is the retention of the lawyer or law firm.”  Comment [4] to Rule 7.3

explains that an advertisement in a public medium, seeking retention and pecuniary gain, does not

become a solicitation simply because it is intended to attract potential clients with needs in a

specified area of law.  But it does become a solicitation if it "makes reference to a specific person or

group of people whose legal needs arise out of a specific incident to which the advertisement

explicitly refers."  

17. Here, the inquiring attorney has “become aware of a potential case, and wants to find plaintiffs,”

and the message the attorney intends to post will be directed to, or intended to be of interest only

to, individuals who have experienced the specified problem.  If the post referred to a particular

incident, it would constitute a solicitation under the Rules, and the attorney would be required to

follow the Rules regarding attorney advertising and solicitation, see Rules 7.1 & 7.3. In addition,

depending on the nature of the potential case, the inquirer’s post might be subject to the blackout

period (i.e., cooling off period) on solicitations relating to “a specific incident involving potential

claims for personal injury or wrongful death,” see Rule 7.3(e).  

CONCLUSION

18. A. Where a potential client posts a message on a website asking to be contacted by a lawyer

about a particular legal problem, a New York lawyer may respond in the manner invited by the

potential client.  A response invited by the potential client does not constitute "solicitation," but a

communication about the services of the lawyer or law firm for the purposes of securing retention

would constitute "advertising."  B.  An attorney may post on a website to solicit plaintiffs for a case,

unless the post relates to a specific incident involving potential claims for personal injury or wrongful

death and is disseminated before the end of the cooling off period in Rule 7.3(e).  The communication

is subject to the Rules on attorney advertising. If the post referred to a specific incident, it also would

constitute a solicitation and Rule 7.3, including the filing requirements of Rule 7.3(c), would apply as

well.

(31-14)

 

  The term "computer-accessed communication" is defined in Rule 1.0(c) as:



[A]ny communication made by or on behalf of a lawyer or law firm that is disseminated through the

use of a computer or related electronic device, including, but not limited to, web sites, weblogs,

search engines, electronic mail, banner advertisements, pop-up and pop-under advertisements, chat

rooms, list servers, instant messaging, or other internet presences, and any attachments or links

related thereto.

The terms "real time" and "interactive" are explained in Rule 7.3, Comment [9], which states that "

[o]rdinary email and web sites are not considered to be real-time and interactive communication," but

"[i]nstant messaging, chat rooms, and other similar types of conversational computer-accessed

communication are considered to be real-time or interactive communication."

 

  The rules of lawyer ethics have long disfavored certain types of solicitation, because they pose

serious dangers to potential clients.  As Comment [9] to Rule 7.3 explains:

[I]n person solicitation poses the risk that a lawyer, who is trained in the arts of advocacy and

persuasion, may pressure a potential client to hire the lawyer without adequate consideration.  These

same risks are present in telephone contact or by real-time or interactive computer-accessed

communication and are regulated in the same manner.

 

  See N.Y. City 2000-1, which involved an internet-based system in which law firms could respond to

requests for proposals of representation, and which concluded that, since the request had been

initiated by the potential client, not the lawyer, the lawyer's response would constitute neither

advertising nor solicitation.  That opinion predates the issuance of the current rules on advertising

and solicitation that were promulgated in 2007 and that are discussed in this opinion.
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Opinion 13‐39

May 28, 2013

Dear Justice:

         This responds to your inquiry (13‐39) asking whether you must, at the request of the
defendant and/or, his/her attorney, exercise recusal in a criminal matter because you are
“Facebook friends” with the parents or guardians of certain minors who allegedly were
affected by the defendant’s conduct. Despite the Facebook nomenclature (i.e., the word
“friend”) used to describe these undefined relationships, you indicate that these parents are
mere acquaintances and that you can be fair and impartial.

         The Committee believes that the mere status of being a “Facebook friend,” without
more, is an insufficient basis to require recusal. Nor does the Committee believe that a
judge’s impartiality may reasonably be questioned (see 22 NYCRR 100.3[E][1]) or that there is
an appearance of impropriety (see 22 NYCRR 100.2[A]) based solely on having previously
“friended” certain individuals who are now involved in some manner in a pending action.

         As the Committee noted in Opinion 11‐125, interpersonal relationships are varied, fact‐
dependent, and unique to the individuals involved. Therefore, the Committee can provide
only general guidelines to assist judges who ultimately must determine the nature of their
own specific relationships with particular individuals and their ethical obligations resulting
from those relationships. With respect to social media relationships, the Committee could
not “discern anything inherently inappropriate about a judge joining and making use of a
social network” (Opinion 08‐176). However, the judge “should be mindful of the appearance
created when he/she establishes a connection with an attorney or anyone else appearing in
the judge’s court through a social network. . . [and] must, therefore, consider whether any
such online connections, alone or in combination with other facts, rise to the level of a . . .
relationship requiring disclosure and/or recusal” (id.).

         If, after reading Opinions 11‐125 and 08‐176, you remain confident that your
relationship with these parents or guardians is that of a mere “acquaintance” within the
meaning of Opinion 11‐125, recusal is not required. However, the Committee recommends
that you make a record, such as a memorandum to the file, of the basis for your conclusion.
This practice, although not mandatory, may be of practical assistance to you if similar
circumstances arise in the future or if anyone later questions your decision. Alternatively, If
you need further assistance with your inquiry, please feel free to write or call us.

         Enclosed, for your convenience, are Opinions 11‐125 and 08‐176 which address this
issue.

 
Very truly yours,
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                                                 George D. Marlow, Assoc. Justice
Appellate Div., First Dept. (Ret.)
Committee Chair

Encs.
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In April 2015, the Texas State Commission on Judicial Conduct
publicly admonished Judge Michelle Slaughter of the 405th
District Court in Galveston for violating the Canons of Judicial
Conduct by commenting on Facebook about a case pending in
her court. Slaughter’s statements, posted as an attempt to
fulfill her campaign pledge to promote transparency and
connect with the public, prompted motions to recuse and for
mistrial, both of which were granted.[1]

In 2014, Slaughter presided over a criminal case in which the
defendant was charged with unlawful restraint for allegedly
keeping a nine-year-old boy in a six-by-eight-feet wooden
enclosure that served as the child’s bedroom. On her public
Facebook page, which featured a photo of her in judicial robes,
Slaughter announced the beginning of the high-profile trial.
After the jury was selected, she warned them not to talk to
anyone about the case during the trial, by email, phone, or on
Facebook. On the first day of testimony, Slaughter posted these
comments on her Facebook page:

The last post included a link to a Reuters article containing
extraneous information that had not yet been presented at
trial. The “actual box” comment also referenced evidence that
had not yet been presented. Slaughter was removed from the
case after the defense filed a motion to recuse, claiming that
her posts constituted improper comments about the case.[2]

“Opening statements this morning at 9:30 a.m. in the
trial called by the press ‘the boy in the box’ case”

•

“After we finished day 1 of the case called the ‘boy in
the box’ case, trustees from the jail came in and
assembled the actual 6’x8’ ‘box’ inside the courtroom!”

•

“This is the case currently pending in the 405th!”•
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Before the Commission on Judicial Conduct, Slaughter argued
that her posts made it clear that the media, not her, had
dubbed the case “the boy in the box” case and that all of her
comments were true and based on publicly available
information. The Commission held that her posts “cast
reasonable doubt upon her own impartiality and violated her
own admonition to jurors by turning to social media to publicly
discuss cases pending in her court, giving rise to a legitimate
concern that she would not be fair or impartial in [this] case or
in other high-profile cases. … The comments went beyond
providing an explanation for the procedures of the court and
highlighted evidence that had yet to be introduced.” Slaughter’s
lawyer argues that such restrictions on his client’s publication
of truthful facts violate her First Amendment right to free
speech.[3]

Slaughter appealed the Commission’s ruling and in July had a
trial de novo before a panel of three court of appeals judges
appointed by the Texas Supreme Court. Slaughter’s counsel
argued that the public is entitled to know what is going on in
the courts, and Slaughter’s Facebook posts merely provided
publicly available information. The Commission argued that the
posts crossed a line by editorializing about a case before her
court, calling her impartiality into question and undermining
the public’s confidence in the justice system. The panel’s
decision in expected in September.[4]

In contrast to Judge Slaughter, at least one Texas judge has
been able to utilize social media as an effective tool for
engaging citizens while staying out of the Ethics Commission
hot seat. Justice Don Willett
(http://annotations.jonesmcclure.com/2015/06/15/texas-
supreme-court-justice-named-states-tweeter-laureate/) of
the Texas Supreme Court, Texas’s official “Tweeter Laureate,”
says that not using social media is “political malpractice” and
that “harnessing technology is indispensable to openness.” The
American Bar Association stated in a 2013 formal opinion that
there is nothing wrong with judges using social media and
using it as “a valuable tool for public outreach.”[5] The Dallas
Court of Appeals approved judges’ use of social media to stay
active in their communities and avoid being thought of as
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isolated from the public they serve, while reminding judges
that they must be mindful of their responsibilities under
judicial codes of conduct.[6]

The sharp contrast in Judge Slaughter’s and Justice Willett’s
social-media success illustrate the double-edged sword that is
judicial social-media use today, when the Internet has
significantly blurred the line between social and professional
personas for nearly everyone, even judicial officers.
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[5] Browning, What’s a Facebooking Judge to Do?.
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615353958&scilh=0), 400 S.W.3d 200, 205 (Tex.App.—Dallas
2013, pet. ref’d).
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BREAKING NEWS  46 mins ago Sheriff: No obvious signs of trauma on Prince's body
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ATLANTA — The attorneys representing Paula Deen want the Atlantabased

attorney who filed a lawsuit against her disqualified from the case, citing unethical

conduct.  

Deen is facing mounting criticism after admitting to using a racial slur during a

deposition in the case.  

Since then, the Food Network announced they will not be renewing Deen's

endorsement and Smithfield Foods has dropped her as a spokesperson.  

Lisa T. Jackson is suing Paula Deen and her brother, for alleged repeated

harassment at one of the Dean family restaurants in Savannah. Jackson is

represented by Atlantabased attorney Matthew Billips and Savannahbased

attorney Wesley Woolf.  

Deen's attorneys wants Billips disqualified from the case, saying he violated the
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Georgia Rules of Professional Conduct and federal court rules during the course of

the litigation. Those allegations surround what Billips tweeted several month ago.  

Billips deleted his Twitter account, but what Billips tweeted was captured in a

freeze frame by Deen's defense attorneys.  

Responding to a follower who asked how he was doing, Billips tweeted: "I've been

doing Paula Deen in a strongly metaphorical sense."  

In another response to a tweet, Billips said: "I plan on undressing her.

Metaphorically."  

In another tweet, Billips wrote, "Now, talk about fun, suing Paula Deen is a hoot."  

In a response motion, Billips said the tweets were taken out of context, and did not

imply anything sexual. 

Billips added: "... the followers of my Twitter account do not, to the best of my

knowledge, reside in the area from which a potential jury would be drawn in this

case. There was, therefore, no risk that I would 'tweet' something to a potential

juror or that any potential juror would see my Tweets, unless (like defense counsel)

they went on an active search."  

Deen's attorneys also take issue with the demand letter, which was sent by

Jackson's attorney, Wesley Woolf, before Billips was retained and prior to filing

lawsuit.  

The demand letter reads in part: "If we are unable to settle, the Complaint will not

be quietly filed. I am making arrangements for a press conference on the day of the

filing, … I hope that upon full and deliberate consideration of this offer, they will

come to understand that the price they quietly pay and that my client quietly

accepts will allow Paula Deen a chance to salvage a brand that can continue to

have value in the future."  

The federal judge in the Southern District of Georgia, denied the motion to

disqualify Matthew Billips, saying the tweets would not taint a juror. Deen's

attorneys have appealed that decision.

http://media.cmgdigital.com/shared/news/documents/2013/06/25/deenletter.PDF
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Lisa T. Jackson is suing Paula Deen and her
brother, for alleged repeated harassment at one of
the Dean family restaurants in Savannah. Jackson
is represented by Atlanta-based attorney Matthew
Billips and Savannah-based attorney Wesley
Woolf.

Lisa T. Jackson is suing Paula Deen and her
brother, for alleged repeated harassment at one of
the Dean family restaurants in Savannah.

Matthew Billips tweets on Paula Deen lawsuit



4/22/2016 Deen attorneys want Atlanta lawyer disqualified from case | www.ajc.com

http://www.ajc.com/news/news/local/deenattorneyswantatlantalawyerdisqualifiedca/nYWJT/ 4/4

RELATED

Letter sent to Paula Deen's attorneys before lawsuit filing

Matthew Billips tweets on Paula Deen lawsuit

MORE FROM AJC.COM TOPICS 

Prince’s cause of death
undetermined amid tabloid
speculations of... 

Georgia’s ‘Southern Momma’
denounces social media, shoots
kids’... 

Atlanta area schools win federal
environmental award 

Several dead in 'executionstyle
killings' in rural Ohio 

Dunwoody looks to expand Food
Truck Event to Pernoshal Park 

Atlanta City Hall goes purple to
honor Prince 

CELEBRITIES  LOCAL NEWS  EDUCATION 

NATION  LOCAL NEWS  POLITICS 

http://media.cmgdigital.com/shared/news/documents/2013/06/25/deenletter.PDF
http://buzz.blog.ajc.com/2016/04/22/princes-cause-of-death-undetermined-amid-tabloid-speculations-of-drug-use/
http://buzz.blog.ajc.com/2016/04/22/princes-cause-of-death-undetermined-amid-tabloid-speculations-of-drug-use/
http://www.ajc.com/news/news/local/georgias-southern-momma-denounces-social-media-sho/nq9fb/
http://www.ajc.com/news/news/local/georgias-southern-momma-denounces-social-media-sho/nq9fb/
http://www.ajc.com/news/news/local-education/atlanta-area-schools-win-federal-environmental-awa/nq9fX/
http://www.ajc.com/news/news/local-education/atlanta-area-schools-win-federal-environmental-awa/nq9fX/
http://www.ajc.com/news/news/national/7-dead-near-peebles-ohio/nq9RT/
http://www.ajc.com/news/news/national/7-dead-near-peebles-ohio/nq9RT/
http://www.ajc.com/news/news/local/dunwoody-looks-to-expand-food-truck-event-to-perno/nq9fG/
http://www.ajc.com/news/news/local/dunwoody-looks-to-expand-food-truck-event-to-perno/nq9fG/
http://www.ajc.com/news/news/local-govt-politics/atlanta-city-hall-goes-purple-to-honor-prince/nq9d7/
http://www.ajc.com/news/news/local-govt-politics/atlanta-city-hall-goes-purple-to-honor-prince/nq9d7/
http://www.ajc.com/s/life/celebrities/
http://www.ajc.com/s/news/local/
http://www.ajc.com/s/news/schools/
http://www.ajc.com/s/nation/
http://www.ajc.com/s/news/local/
http://www.ajc.com/s/news/georgia-government/



