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The Supervisor-Supervised Relationship



Rule 5.1(d) – Responsibilities of  . . . 

Supervisory Lawyers

(d) A lawyer shall be responsible for a violation of these Rules 
by another lawyer if:
(1) the lawyer orders or directs the specific conduct or, with 
knowledge of the specific conduct, ratifies it; or
(2) the lawyer is a partner in a law firm or is a lawyer who 
individually or together with other lawyers possesses 
comparable managerial responsibility in a law firm in which the 
other lawyer practices or is a lawyer who has supervisory 
authority over the other lawyer; and

(i) knows of such conduct at a time when it could be 
prevented or its consequences avoided or mitigated but fails to 
take reasonable remedial action; or

(ii) in the exercise of reasonable management or 
supervisory authority should have known of the conduct so 
that reasonable remedial action could have been taken at a 
time when the consequences of the conduct could have been 
avoided or mitigated.



Rule 5.2 – Responsibilities of a Subordinate 

Lawyer

(a) A lawyer is bound by these Rules 

notwithstanding that the lawyer acted at the 

direction of another person.

(b) A subordinate lawyer does not violate 

these Rules if that lawyer acts in accordance 

with a supervisory lawyer’s reasonable 

resolution of an arguable question of 

professional duty.



Rule 8.4(a) - Misconduct

A lawyer or law firm shall not:

(a) violate or attempt to violate the Rules of 

Professional Conduct, knowingly assist or 

induce another to do so, or do so through 

the acts of another;



Rule 8.3 – Reporting Professional Misconduct

(a) A lawyer who knows that another lawyer has committed a 
violation of the Rules of Professional Conduct that raises a 
substantial question as to that lawyer’s honesty, 
trustworthiness or fitness as a lawyer shall report such 
knowledge to a tribunal or other authority empowered to 
investigate or act upon such violation.

(b) A lawyer who possesses knowledge or evidence concerning 
another lawyer or a judge shall not fail to respond to a lawful 
demand for information from a tribunal or other authority 
empowered to investigate or act upon such conduct.



Hypothetical #1(a)

• Partner representing a defendant in a personal 

injury case instructs associate to “friend request” 

the plaintiff who is represented by counsel.
o Is there a potential ethical violation?

oWho can be held responsible?

oHow can the associate protect himself/herself?

oHow should the partner respond?



Rule 4.2 – Communication with Person 

Represented by Counsel

(a) In representing a client, a lawyer shall not 

communicate or cause another to 

communicate about the subject of the 

representation with a party the lawyer knows 

to be represented by another lawyer in the 

matter, unless the lawyer has the prior 

consent of the other lawyer or is authorized 

to do so by law.



Social Media Contact is Communication

• According to multiple ethics opinions, friending a 
party on Facebook to gain access to their page 
is a communication in violation of Rule 4.2.  
oOregon State Bar Opinion No. 2005-164 

o Philadelphia Bar Association Professional Guidance 
Committee Opinion 2009-02

o San Diego County Bar Legal Ethics Committee 
Opinion 2011-2



Hypothetical #1(b)

• Associate friend requests a represented plaintiff 
on Facebook without being asked to do so by 
the partner, and then shows the partner 
photographs of the plaintiff that would defeat the 
plaintiff’s personal injury damages claim.
oWho can be held responsible?

oHow can the partner protect himself/herself?

oHow should the partner respond?



Hypothetical #2

• Associate refers a matter to the firm involving a 

car accident that the associate herself was 

involved in as a passenger.  The associate asks 

to conduct a deposition in the case.
oCould there be ethical violations?

oWho can be held responsible?

oCan the firm take on the matter?

oCan the associate appear in court on the matter?



Rule 7.3 – Solicitation . . . of Professional 

Employment

(e) No solicitation relating to a specific 

incident involving potential claims for 

personal injury or wrongful death shall be 

disseminated before the 30th day after the 

date of the incident, unless a filing must be 

made within 30 days of the incident as a 

legal prerequisite to the particular claim, in 

which case no unsolicited communication 

shall be made before the 15th day after the 

date of the incident.



Rule 3.7 – Lawyer as Witness

(a) A lawyer shall not act as advocate before a tribunal in a matter in 
which the lawyer is likely to be a witness on a significant issue of fact 
unless:
(1) the testimony relates solely to an uncontested issue; 
(2) the testimony relates solely to the nature and value of legal 
services rendered in the matter;
(3) disqualification of the lawyer would work substantial hardship on 
the client;
(4) the testimony will relate solely to a matter of formality, and there is 
no reason to believe that substantial evidence will be offered in 
opposition to the testimony; or
(5) the testimony is authorized by the tribunal.

(b) A lawyer may not act as advocate before a tribunal in a matter if: 
(1) another lawyer in the lawyer’s firm is likely to be called as a 
witness on a significant issue other than on behalf of the client, and it 
is apparent that the testimony may be prejudicial to the client; or
(2) the lawyer is precluded from doing so by Rule 1.7 or Rule 1.9.



Rule 1.7 – Conflicts of Interest:  Current 

Clients

(a) Except as provided in paragraph (b), a lawyer shall 
not represent a client if a reasonable lawyer would 
conclude that either:

(1) the representation will involve the lawyer in 
representing differing interests; or

(2) there is a significant risk that the lawyer’s 
professional judgment on behalf of a client will be 
adversely affected by the lawyer’s own financial, 
business, property or other personal interests.



Hypothetical #3(a)

• Partner asks associate to enter time on a matter 
that includes time the associate actually spent 
preparing an answer to a complaint as well as 
time spent by the associate’s secretary to type 
the answer, representing that it was the 
associate’s own time.
o Is there a potential ethical violation?

oHow should the associate respond?



Rule 1.5 – Fees and Division of Fees

(d) A lawyer shall not enter into an 

arrangement for, charge or collect:

(3) a fee based on fraudulent billing;



Hypothetical #3(b)

• Associate later notices that his time entries 
reflect time he did not enter and learns that the 
partner had the billing department change the 
associate’s time entries.  The bill was sent to the 
client and paid.
oHow must the associate respond?

o To whom should the associate report this?

oWhat happens if the firm fires the associate for whistle 
blowing?



Wieder v. Skala, 80 N.Y.2d 628 (1992)

“Associates are, to be sure, employees of the firm but they remain 
independent officers of the court responsible in a broader public sense for 
their professional obligations.  Practically speaking, plaintiff's duties and 
responsibilities as a lawyer and as an associate of the firm were so closely 
linked as to be incapable of separation.  It is in this distinctive relationship 
between a law firm and a lawyer hired as an associate that plaintiff finds the 
implied-in-law obligation on which he founds his claim.”  Id. at 635.

“We agree with plaintiff that in any hiring of an attorney as an associate to 
practice law with a firm there is implied an understanding so fundamental to 
the relationship and essential to its purpose as to require no expression: 
that both the associate and the firm in conducting the practice will do so in 
accordance with the ethical standards of the profession. Erecting or 
countenancing disincentives to compliance with the applicable rules of 
professional conduct, plaintiff contends, would subvert the central 
professional purpose of his relationship with the firm--the lawful and ethical 
practice of law.”  Id. at 635-36.



Wieder v. Skala, 80 N.Y.2d 628 (1992)

“Defendants, a firm of lawyers, hired plaintiff to practice law and this 
objective was the only basis for the employment relationship. Intrinsic to this 
relationship, of course, was the unstated but essential compact that in 
conducting the firm's  legal practice both plaintiff and the firm would do so in 
compliance with the prevailing rules of conduct and ethical standards of the 
profession. Insisting that as an associate in their employ plaintiff must act 
unethically and in violation of one of the primary professional rules 
amounted to nothing less than a frustration of the only legitimate purpose of 
the employment relationship.”  Id. at 637-38.

“We conclude, therefore, that plaintiff has stated a valid claim for breach of 
contract based on an implied-in-law obligation in his relationship with 
defendants.”  Id. at 638.



Hypothetical #4(a)

• Associate performs work representing Client A in a 
collection matter for Partner 1.  Partner 2 asks associate 
to prepare a memo explaining a contract between Client 
B and a company the associate recognizes as Client A 
on behalf of Client B in a matter unrelated to the 
collection case.  Associate is not sure if the collection 
matter is still pending.
o What investigation should the associate conduct?

o To whom should the associate raise concerns?

o Should associate refuse to work on Partner 2’s matter?



Rule 1.7 – Conflict of Interest: Current 

Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a 
client if a reasonable lawyer would conclude that either:
(1) the representation will involve the lawyer in representing differing 
interests; or
(2) there is a significant risk that the lawyer’s professional judgment 
on behalf of a client will be adversely affected by the lawyer’s own 
financial, business, property or other personal interests.

(b) Notwithstanding the existence of a concurrent conflict of interest 
under paragraph (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to 
provide competent and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one 
client against another client represented by the lawyer in the same 
litigation or other proceeding before a tribunal; and
(4) each affected client gives informed consent, confirmed in writing.



Rule 1.9 – Duties to Former Clients

(a) A lawyer who has formerly represented a client in a matter shall not thereafter 
represent another person in the same or a substantially related matter in which 
that person’s interests are materially adverse to the interests of the former 
client unless the former client gives informed consent, confirmed in writing.

(b) Unless the former client gives informed consent, confirmed in writing, a 
lawyer shall not knowingly represent a person in the same or a substantially 
related matter in which a firm with which the lawyer formerly was associated 
had previously represented a client:
(1) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by Rules 1.6 or 
paragraph (c) of this Rule that is material to the matter.

(c) A lawyer who has formerly represented a client in a matter or whose present or 
former firm has formerly represented a client in a matter shall not thereafter:
(1) use confidential information of the former client protected by Rule 1.6 to the 
disadvantage of the former client, except as these Rules would permit or 
require with respect to a current client or when the information has become 
generally known; or
(2) reveal confidential information of the former client protected by Rule 1.6 
except as these Rules would permit or require with respect to a current client.



Hypothetical #4(b)

• Associate learns that the collection matter is 

ongoing and Client A is still a client of the firm.
o To whom should the associate raise concerns?

oCan the associate defer to the partner? Which one?

oCan the associate work on Partner 2’s matter?



Hypothetical #4(c)

• Associate discusses the conflict with Partner 1 

and Partner 2 and neither perceives a conflict.
o Should the associate defer to the partners?

oWhat mechanism should be in place for the associate 

to elevate concerns?



Hypothetical #4(d)

• The contract interpretation memo turns into 

litigation with Partner 2 representing Client B 

against Client A.  Partner 1 now sees a conflict 

but thinks it is waiveable, Partner 2 does not 

believe there is a conflict and does not want to 

ask for a waiver or informed consent.
oHow can the partners resolve their dispute?



Hypothetical #5

• Partner and associate are in the elevator on their way to 

the office.  A third party not employed by the firm enters 

and asks the associate how a matrimonial matter the 

partner is working on is going and whether the client’s 

husband ever found out about the client’s secret affair 

with her boss.
o Is there an ethical violation?

o What if the associate did not use the parties names and the firm 

regularly handles divorces?

o How should the partner address this situation?



Rule 1.6 – Confidentiality of Information

(a) A lawyer shall not knowingly reveal confidential information, as 
defined in this Rule, or use such information to the disadvantage of a 
client or for the advantage of the lawyer or a third person, unless:
(1) the client gives informed consent, as defined in Rule 1.0(j);
(2) the disclosure is impliedly authorized to advance the best interests 
of the client and is either reasonable under the circumstances or 
customary in the professional community; or
(3) the disclosure is permitted by paragraph (b).
“Confidential information” consists of information gained during or 
relating to the representation of a client, whatever its source, that is 
(a) protected by the attorney-client privilege, (b) likely to be 
embarrassing or detrimental to the client if disclosed, or (c) 
information that the client has requested be kept confidential. 
“Confidential information” does not ordinarily include (i) a lawyer’s 
legal knowledge or legal research or (ii) information that is generally 
known in the local community or in the trade, field or profession to 
which the information relates.



Hypothetical #6

• Associate is conducting document review on the 
eve of trial and discovers a trove of responsive 
and highly relevant e-mails that were not 
previously produced.  Associate tells partner 
about the newly discovered e-mails and partner 
decides not to produce them.
oCan the associate be sanctioned for the decision not 

to produce documents?



The Story of Adam Bier

Qualcomm, Inc. v. Broadcom Corp.

• Qualcomm Inc. v. Broadcom Corp., 05-Cv-1958, 2008 U.S. Dist. 
LEXIS 911 (S.D. Cal. Jan. 7, 2008) (sanctioning associate Adam 
Bier because he discovered responsive documents that were not 
produced).

• Qualcomm Inc. v. Broadcom Corp., 05-Cv-1958, 2010 U.S. Dist. 
LEXIS 33889 (S.D. Cal. April 2, 2010) (reversing sanctions 
determination because the Court found a breakdown in 
communication was the cause of Bier’s failure to produce 
responsive documents).

• http://www.bierlegal.com/attorneys.html



Hypothetical #7

• Partner and associate are in court in New York and 

judge rules on an important issue in litigation.  Partner 

and associate are then in court in New Jersey and 

partner materially misrepresents the New York court’s 

ruling to the New Jersey court.
o Should the associate ask the partner to correct his 

misstatement?

o Should the associate inform the New Jersey court?

o Can the associate be liable for the partner’s misrepresentation 

to the New Jersey court?



Rule 3.3 – Conduct Before a Tribunal

(a) A lawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal or fail to 
correct a false statement of material fact or law previously 
made to the tribunal by the lawyer;
(2) fail to disclose to the tribunal controlling legal authority 
known to the lawyer to be directly adverse to the position of the 
client and not disclosed by opposing counsel; or
(3) offer or use evidence that the lawyer knows to be false. If a 
lawyer, the lawyer’s client, or a witness called by the lawyer has 
offered material evidence and the lawyer comes to know of its 
falsity, the lawyer shall take reasonable remedial measures, 
including, if necessary, disclosure to the tribunal. A lawyer may 
refuse to offer evidence, other than the testimony of a 
defendant in a criminal matter, that the lawyer reasonably 
believes is false.



Rule 3.3 – Conduct Before a Tribunal

(d) In an ex parte proceeding, a lawyer shall 

inform the tribunal of all material facts 

known to the lawyer that will enable the 

tribunal to make an informed decision, 

whether or not the facts are adverse.



Daniels v. Alander, 844 A.2d 182 

(Conn. Sup. Ct. 2004)

“[Driscoll] argues that rule 3.3(d) should not be 

extended to a situation in which an associate, 

like himself, sitting at counsel table with his 

employer, remains silent when that employer 

makes a misstatement of fact to the court. We 

disagree . . . .”  Id. at 189.




